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NEW YORK STATE DEPARTMENT OF ENVI RONMVENTAL CONSERVATI ON

LEAQ SLATI VE COMMENT HEARI NG ON THE PROPOSED RULEMAKI NG
TO AMEND PARTS 701 AND 703 OF 6NYCRR

HEARI NG held at the offices of the ENVI RONMENTAL
PROTECTI ON AGENCY, 290 Broadway, 23rd Fl oor, New York,
New Yor k, on Monday, March 9, 2015, at 12:00 p.m,
before Jeffrey Shapiro, a Shorthand Reporter and notary

public, within and for the State of New York.

BEFORE: MOLLY T. MCBRI DE,
Adm ni strative Law Judge
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PROCEEDI NGS

MS. McBRIDE: CGood afternoon, everyone. M
name is Molly McBride, I'man adm nistrative |aw judge
wth the New York City Department of Environnental
Conservation, and presiding over this afternoon's
| egi sl ati ve conment session.

The purpose of this session is to receive
comments fromthe public regarding the proposed
rul emaking to anend Parts 701 and 703 of Title 6 of the
official Conpilation of Codes, Rules and Regul ations of
the State of New York.

The purpose of this rulemaking is to change
the right to require the quality of Class 1 and O ass SD
bat hi ng surface waters to be suitable for primry
contact recreation such as swnmng; the rulemaking is
necessary to neet the swi mmabl e goal of the Federal
Cl ean Water Act.

Noti ce of this hearing was published in
various newspapers that are in the New York City area,
serving this area, as well as the electronic
publication, the Environnmental Notice Bulletin, and in
the State Register.

As | said, the purpose of this sessionis to

receive comments. This is not a question and answer
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session. |f you do have any questions for DEC staff you
may raise themoutside this hearing here today.

In order to make a comment on the record we
wll need you to fill out a speaker card. Cards are
avail able at the table outside of the room |If you
woul d i ke to make a comment, please nake sure you fill
out that speaker card for us.

Public coments will be accepted until March
16. So comments nust be received by the Departnent by
March 16, 2015 at 5:00 p.m Qut in the hallway at the
table there we have both the e-mai|l address and the
mai | i ng address for where you will send those conments
If you need it. You may also submt a witten coment
this afternoon and leave it with our staff.

Before we see if anyone here would like to
make a comment, | want to introduce Scott Stoner from
our Division of Water for a few conmments.

MR STONER: Thank you, Judge.

Good afternoon everyone. |'m Scott Stoner,
Chi ef of the Standards and Anal ytical Support Section in
the Division of Water in the New York State Depart nment
of Environmental Conservation.

| have a short explanatory statenent about

t he proposed rul emaking that is the subject of today's
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public hearing.

To protect water quality, the waters of New
York State are grouped into classes wth uses designated
for each class, along with standards to protect their
uses. There are five classes of saline waters defined
in Title 6 of the New York Codes, Rules and Regul ati ons,
abbreviated 6 NYCRR, Part 701. These classes are SA,

SB, SC, Roman Nuneral | and SD.

The federal C ean Water Act requires that,
where attainable, the quality of all waters "provides
for recreation in and on the water." This is commonly
referred to as the "swi mmubl e" goal of the Cean Water
Act and was to have been achieved by 1983.

O the five classes of saline waters in New
York State, only three of the classes SA, SB, and SC,
are designated for primary contact recreation, which
i ncludes swnmng. Cass 1 and Cass SD waters are not
currently designated for prinmary contact recreation, and
t hus do not neet the swi nmable goal of the federal Cean
Water Act. The mpjority of Class 1 and Class SD waters
are located in New York City, with a few waters | ocated
in Suffol k County.

The purpose of this rule is to ensure that

the Cass 1 and Class SD waters neet the sw nmmabl e goa
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of the federal C ean Water Act.

The proposed rul e would acconplish this by
requiring, in 6 NYCRRR Part 701, that the water quality
for Class 1 and Class SD waters be suitable for primary
contact recreation, and in 6 NYCRR Part 703, by adopting
correspondi ng standards for total and fecal colifornms to
protect the quality of Class 1 and Cass SD waters for
this use.

Thank you.

MS. McBRIDE: Thank you, M. Stoner.

At this tinme we have not yet received any
speaker cards. Wat | will do is keep the record open
for a fewnore mnutes in case anyone is del ayed getting
here, and then we'll close the record after that.

W have a speaker card for Rob Buchanan.

You may come forward and make your conment here.

MR. BUCHANAN. M nane is Rob Buchanan. |'m
co-chair of the New York-New Jersey Harbor Program
G tizens Advisory Conmttee. |1'mnot here to offer
testinmony fromthat group. W have many comments and we
w |l be presenting comments. A colleague of m ne of
that group will be presenting comments |later if she can
get in the door.

|'' m here representing another group of the
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New York City Water Trail Association, and | have
witten comments which | will present to you by e-mail,
t he easi est way.

But | wanted to nmake three points in that
group's testinony.

And the first point is that, if you're going
to call sonmething swimmable, that changes the gane for a
| ot of people. Qur group does a survey of harbor
boaters every year. The last year we did it, in 2013,
we counted nore than 60,000 individuals who were put on
the water by organized comunity boating groups. That
doesn't count individuals who | aunch thensel ves.

This is a really big nunber. Every year
that we've done this survey that nunber has grown.

W' ve got waterfront devel opnent and access points
expandi ng. That nunmber is going to get big. |If you
call water sw mmbl e people are going to expect it to be
swi mmabl e, and they'll want to know.

So, the first point is, how are you
measuring that? | don't think the harbor survey, which
Is a great thing, and | don't nean to discredit the DEP
In any way, but it's not an accurate reflection of
harbor water quality recreation users.

| think you're going to have to expand your
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data points. As a nodel | brought this.

(I'ndicating poster board.)

This is a citizens programthat we run
called Citizens Water. W do quality tests, and if you
| ook, we test at launch sites, a lot of them nore than
30. W test weekly, that's what the DEP does too.

Their test sites in the East River, if you | ook at
those, they've only got two in the mddle stretch of
the East River. They' ve got 23rd Street and they test
at Hell Gate, and that's it. Two points, md current,
md channel, the results are different.

So, if you are really going to | ook at
wat er, | ook at where people are going to use the water,
because those nunbers are going to be a | ot tougher, and
| think you have to include them So that's ny first
poi nt .

The second point is, nonitoring and
notification, it's alnost inpossible for the public to
under stand the public agencies' nonitoring efforts, and
their notificiation efforts are also difficult, they are
not really user friendly. If we go to sw nmable water
desi gnation, high expectations, that has to be reflected
in better nonitoring and nore interpretable results. |f

you |l ook at the DEP's result pages on their website,
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they are great, the data is great, but a nenber of the
public can't make heads or tails of it, they really
cannot .

| want to show you one nore -- an exanple,
mentioned East 23rd Street as one of their sites. |If
you ook at their results for 2014, during the 20 weeks
we tested, every single result they have is |ess than
30. I'mtalking about enterococcus, that's what we
tested. Every single result is less than 30. That
means sw nmabl e across the board. Geen, green, green
all the way across the board.

|f you | ook at our results from Stuyvesant,
which is at 23rd Street, roughly, but we test near the
shore, it's atotally different picture. |It's about 55
or 60 percent green; but the other 35 or 40 perecent is
not green, does not neet sw nmabl e standards.

So if you are going to use the results you
have to be able to see them and ours side by side, and
t he public needs to understand those things.

So | think our nodel is good, | think the
DEC s nodel is good, there are |ots of good nodels for
presenting, but the notification has to be better.

The third and final point. Enterococcus is

the standard, what the Gty uses when they say you can
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go swnmng at Coney Island or Staten Island, so it's
under st andabl e for the public. At this point it's what
we use, what every citizen test group uses. And it
shoul d be the standard. | know you have said in your
expl anation that you envision this as a nulti-part
thing, you want to start with the coliform standards and
switch over to enterococcus in the future.

But | think everything changes when you say
the harbor is sw mmuable, we're designating the water
waters as swimmable. | think you should be ready to
explain to people what that neans. And if you don't
have the enterococcus standards in place, if you're
still using this other system it's going to require the
public to translate froma | anguage they don't
understand to anot her |anguage they don't understand.
It's going to conplicate things.

So, you're charging the game, it's a big,
big step, but be ready. Be ready on the PR front and on
t he communi cations front, in those three areas.

Thank you.

MS. MBRIDEE We will go off the record for
a few mnutes and give people tinme to cone in, in case
they're del ayed down at security.

(Recess taken.)
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MS5. McBRIDE: For those who joined us, |
understand there was a delay at security, so we did go
off the record for a few mnutes to allow people to get
upstairs. W had one speaker so far.

What we're going to do nowis call the other
speakers who have signed up, and when | call your nane
|'d ask you to please cone forward here and give your
comments here at the podi um

Qur next speaker is Marlene Donnelly.

MS. DONNELLY: [|'mhere to nake statenents
for two organizations. |'ma nenber of the Gowanus
Comuni ty Advisory G oup under the Superfund C eanup
and | ast nonth we passed a resolution specifically to
make this entry into this statenent.

The Cag is a 50 nmenber organization
conprom sed of organi zation nmenbers at large. It was
formed in 2011 as part of the EPA Superfund action for
t he Gowanus Canal .

The first resolution was passed unani nously
by this organization in 2012, was directed to the New
York City DEP and copied to the New York State DEC and
reads as foll ows:

"The Gowanus Canal Superfund Advisory G oup

hereby resolves that the water of the Gowanus Canal be
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reclassified fromthe current industrial standard
designated Class SD. Cass SD only nandates a m ni nal
| evel of dissolved oxygen be naintained in the water,
but placed no limts to the |level of pathogens in the
wat er way.

"The request is that the Gowanus Canal be
reclassified to protect -- given a water classification
that protects this current recreation use, which
I ncl udes contact recreation for famlies with children,
and a reclassification that inposes Iimts on pathogenic
| evel s of coliformand bacteria as necessary to insure
that children and others are not exposed to unacceptable
ri sks, including dangerous di sease, due to the sinple
act of comng in contact with water while recreating on
the Canal ."

That was the resol ution.

"We support any change New York City makes
interms of Class 1 and C ass SD wat erways that places
new i nstitutional control on the |evel of pathogens
allowed in dass 1 and O ass SD waters.

"However, the rul emaki ng does not affect the
use designation for water classification. The above
resolution to protect Gowanus recreation use includes

contact recreation for famlies and chil dren.
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"The proposed rul emaki ng should not be a
substitute for reclassification of water based on actual
public use of the public waters. The Canal comunity
still looks forward to a water reclassification based on
actual use."

Passed unani nously February 24. That's
subm tted.

|'mal so making a statenent for the
organi zation | represent called Friends and Rel atives of
the Greater Gowanus. W are concerned, we support the
changes that there should be pathogen |evels of contro
for all waterways in the City. But we are concerned
that the way this is being proposed and the way water is
bei ng tested and assessed is not going to be truly
protective of pathogens and people's use of the water.

W are concerned that the way the rul es have
been witten that they' re not going to actually mandate
a whole lot of change in Cass SD waters because of the
way the testing is taking place in the so-called center
of the waterways.

We ask that in noving forward here that we
| ook for a better way to insure the way people actually
cone in contact wwth the water closer to the shore, that

we becone protective of people comng in contact with

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING March 09, 2015

PROPOSED RULEMAKING TO AMEND PARTS 701 & 703 OF 6NYCRR 14

DEC Public Hearing

the water in situations where it's not expected to be,
due to climte change and storm surges and ot her issues.

| wanted to relay a story that, during
Hurricane Sandy, after that issue, a conmmunity group
serving Thanksgi ving dinners to people in Sheepshead
Bay, where we encountered one woman who had just been
out of the hospital prior to Hurricane Sandy. She found
hersel f the day of Sandy wandering in four feet of water
in our streets, the Gty of New York, with stitches,
havi ng had open surgery days earlier.

And there are people being exposed to
pathogens in a |lot nore intense ways besides choosing to
recreate because of the climte change and the control
of pathogens in unsafe conditions.

And particularly, the concerns of bacteria
in the waterway that need to be controlled to CSA --
because New York City is, according to the Centers for
Di sease Control, has the highest rate of bacteria
resistant infections in the entire country. |It's
becom ng a greater concern that bacteria are being
rel eased into our comunities nore and putting people
nmore at risk

Qur hospitals have the highest rates of

antibiotic resistant bacteria, they use the sewer
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systenms, and these el enents woul d be rel eased.

So we do want |evels of control of
pat hogens, so we're really going to address climate
change nore. Thank you.

MS. McBRIDE: D ane Buxbaun?

MS. BUXBAUM |'m a nenber of the sane two
groups that the previous speak is a nmenber of. |'mon
the Cag of the Gowanus Canal, and I am al so a nenber of
-- | don't want to repeat word for word what Marlene
Donnel |y just said, but | strongly support everything
t hat she said.

So if it neans a statenent that is exactly
as anot her statenment, then you have two of them and |
W ll submt that in witing.

What | am concerned about very often is the
I neffective and non-exi stent addressing of climte
change, and how we are going to clean up our waters.
It's the sane thing that Marlene said. It's absolutely
accurat e.

When | | ook at the shoreline rezoning |aw, |
think it was 2007 or 2011, | called people at the DEC
and the people doing the rezoning and said, "Are you
addressing climte change?" They said yes. There was

one tiny paragraph at the end of the rezoning, which
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actually didn't address anything about sea |evel rise
and st orm changes.

| spoke to a person at DEP at a neeting near
Br ookl yn Techni cal College in Brooklyn Heights, a DEP
presentation on best managenent practices. And | said
"Well, are you going to look at clinmte change?" At
that point -- well, that's too conplicated. That struck
me as being ineffective, |ooking at what we need to do
to protect waters.

We have people in ny nei ghborhood who go out
rowi ng, they go out kayaking in the Gowanus Canal, and
t hey take young people. W need to protect themfrom
t he pathogens in the water. And | think the way it's
bei ng proposed now, the protection wll not exist. |
hope we get a better set of proposals.

Thank you.

MS. McBRIDE: Thank you.

Aki | a Si non?

MS. SIMON. Good afternoon, everybody. |
too agree with the previous speaker. | amthe head
coach of the Enpire Dragon Boat Team and we do practice
our paddling throughout the duration of April through
Cctober on Flushing Bay. And it is very disconcerting

for us because there's a lot of fecal matter in the
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wat er during high and low tide. Qur cancer survivors,
health is a major concern for a lot of us. | nyself, as
wel | ot her nmenbers on our team have skin infections
because of the contact with the water, because the
quality is so poor.

So it is really a mgjor concern for us to do
our part to really force the government, DEC, DEP, EPA,
to do sonething about cleaning up the waterways. Over
the course of the sumrer we have over 2,000 padders go
out into the water.

W really would |i ke the designation changed
to primary contact, nerely because we are getting
spl ashed, we're getting flipped, the boats. People do
actually have contact with the water. It is very
| nportant that we do sonet hing.

W as a boating conmmunity have cone together
recently and forned sonmething called Guardi ans of the
Bay, where all of the dragon boat community have cone
together. W' re tal king about oyster testing, we're
testing the waters during the summertine. W're really
trying to think of ways that we can do our part, so we
really would |like to have the designation changed.

| think it is very inportant and it is our

home, Flushing Bay is our home. For 2,000 recreational
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paddl ers to nove sonewhere else, that's sonething that
Is very troubling, especially when there's really
nowhere else for us to go to paddle. W conpete.

Paddling is one of the fastest grow ng water
sports here, and dragon boat paddling in the United
States, and we don't have another place to call hone.
So it's very inportant that we do our part and you al
do your part to really change the designation for
FI ushi ng Bay.

Thank you.

MS. McBRIDE: Thank you.

Larry Levine?

MR. LEVINE: Larry Levine, |I'ma senior
attorney with Natural Resources Defense Counsel in New
York. W are a non-profit environnmental organization
wor ki ng on clean water issues and a whole wi de range of
ot her environnental issues. W're working on trying to
get the Gty to clean up its sewer overflows since at
| east the 80s, probably the 70s. W have files in our
office going back, legal records to all those decades.

And so this is a really inportant nonent
that we want the CDC to follow through on both the
proposal, al so ongoing and beyond that, and | echo al

t he concerns raised previously by the commenters |
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heard, the last few | was here for.

The bi ggest concern that we have about the
way that the proposal was framed is about whether it's
actual |y changing the use designation. And that's a
critical point of |law, because it has changed the use
designation, and that will in turn trigger application
of federal beach act standards. Even though it's called
t he beach act, they apply not only to beaches, they
apply to all coastal recreational waters, all of these
fall in that definition. But it applies only to coastal
recreational waters and that is defined for primary
contact use.

So it's really inportant that the DEC nmake
very clear in the |anguage of the regulation that they
are in fact changing designated use, and not nerely
saying there sonething else to use for the water quality
| ssues.

Saying it ought to be swinmmable is one
thing, saying that the bacteria | evel anobunts to
swimmbility is another thing. So the proposal right
now i s based on ol d standards from bacteria use,

I ndi cator organism fecal bacteria, that is outdated
sci ence.

We understand the DECis in the process for
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all the other waterways that are already designated for
primary contact of updating that standard based on
ent eroacoccus bacteria, the best scientific standard.
But the EPA has a new updated version of that standard
in the last couple of years, and so it's critical that
the DEC apply that enterococcus standard to protect
public health in all these water bodies.

In terns of primary contact, there's one
more thing 1'd like to say. |n many other
jurisdictions, many other states, EPA regions in fact,
t eam paddl i ng, even power boating, should be prinmary
contact recreation precisely for the reason the prior
speaker nentioned, because you do in fact get wet.

Even if you don't intend to subnerge
yoursel f, you do not in fact wholly subnerge yourself,
you get wet enough that it anounts to primary contact.
|''ma kayaker myself, I"'msure many in the roomare, you
know sone of the speakers already.

Soit's alegal matter as well, the DEC in
regul ati on should be treating kayaki ng, boat paddling as
primary contact activity. And as a result, it exists
for use legally, people are in fact doing it, and the
DEC needs to protect that existing use under the C ean

Water Act and conply with the |aw.
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One last point, which | think sonmeone el se
alluded to, is how conpliance is neasured wth these
standards. Typically sanpling nowis md channel.
Peopl e come in contact wth the water nuch nore
frequently and extensively near shore. So the
regul ati ons ought to be clear as to how conpliance is
measured, and that should be neasured based on near
shore water quality, not after sewage discharges have
been diluted further into the center of a stream
especially a flowng water body is going to be dil uted
rapidly towards the center, the Hudson River for
exanpl e.

There's | ots of kayaking going on, near
shore is a lot nore polluted than the center of the
channel. It's an integral part of water quality, the
cl eanup to support prinmary contact.

And so | will close with that, and say that
| support noving ahead with what the DEC has proposed,
but further, submt that the DEC needs to go further at
this tinme, not nerely additional issues for a future
date, to have a rule that fully conplies with what the
Clean Water Act requires to fully protect public health.

The rul e I anguage should be revised to

further what appears to be DEC s intent, to in fact
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achieve that and protect public health and conply with
the | aw.

M5. McBRIDE: Thank you.

Robert Bake?

MR BAKE: H, |'m Robert Bake, |I'm
presi dent of the Brooklyn Bird Cub. O course |
support the clean water around New York City. Primary
use should be safe for people, no brainer. That it
isn't already is unconscionable. | understand it's a
difficult process.

|'d like to, as a nmenber of the birding
community and the environnmental comunity, I'd like to
say that it's not just for people, it's also for the
wldlife that uses the waters of New York City.

|'msure they are susceptible to the
I nfections that people are, and there's also the whole
ecosystem especially I"'mvery famliar with Janaica
Bay, the fecal discharge fromthe sewage treatnent
plants raised the |levels of bacteria and nutrients in
the Bay and contributed to the devastation of our
environnent, the lack of resilience in the Bay.

The grassl ands have been reduced 30 percent
in the last 15 or 20 years. And they have been

projected to lose all the grassland in Jamaica Bay, if
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the trend isn't reversed. |It's being reversed, but
especially in these tinmes of climte change, we need the
resilience of the bays, the waterways of New York Cty,
returning the water to a natural state should be a
primary purpose of EPA work, all our work.

That's it. Thank you.

MS. McBRIDE: Thank you.

Shi no Tani kama?

M5 TANI KAMA:  CGood afternoon. M nane is
Shino Tanikama. |I'mwth the New York Gty Tunnel and
Water Conservation District. Today |'m speaking as the
alternate New York co-chair of the New York-New Jersey
Har bor Citizen Advisory Conmttee. W submtted our
letter a while ago. | will speak to what we already
submtted, but I'd |ike the opportunity to share with
the rest of the menbers of the public what we submtted.

W would Iike nmore clearly anmended
designated use. As Larry nentioned, | think the way to
interpret the current proposal is changing the water
quality standards without really explicitly changing the
designated use. W would like to have the | anguage
changed to say that Cass | saline surface water, the
best usage of Class | waters are prinmary contact

recreation and fishing.
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We'd like to have the words "prinmary contact
recreation” explicitly inserted into the section of the
wat er quality standards that tal ks about the designated
use and the best usage.

Li kew se, for Class SD, we'd |ike the best
usage of Class SD waters to be primary contact
recreation and fishing. So we would Iike for inclusion
of the word "primary in" that |anguage.

W would also like to protect existing uses,
and that mght entail the New York DEC conducting a ful
assessnent of existing uses. Beyond setting the goal
for fishable and sw nmable, which we are fully
supportive of, | think we need to really | ook at how the
wat er bodies are currently being used, and insure that
we do everything to neet the goal, because the uses are
al ready there as existing uses.

All 1'"msaying is, really, we don't want
anybody to say we can't neet these water quality goals.
We want people to really | ook at how the water bodies
are used today w thout neeting these goals, so that we
can neet the water quality goals.

We'd also like to swtch to enterococcus as
part of this amendnment process. | understand the DEC

wll be switching to using enterococcus as an indicator
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next year or the year after, but we think it would be
prudent for us to actually do this nowto avoid
confusion in the future.

W al so want water quality criteria to be
rel evant to the people who use the waters. \Wat | nean
Is, the current standard is based on the geonetric neans
over 30 days. However, people are using the water today
or yesterday, on that particular day, to the users of
the water bodies, the geonetric nean over 30 days is
irrelevant. You're exposed to a high concentration of
bacteria on a given day, it doesn't really matter if the
average is |lower than the standard.

W would |ike sonmething that is nore

rel evant and nore protective of the users of the body.

Along the sane line, | know as an environnent al
educator, | take small children to sanple the water once
a month throughout the year. |Ironically, the only nonth

that | don't sanple is when school is not in session,
July and August.

But the rest of the year | do go out to the
river, fill up a bucket of water, and we do cone into
contact wth that water. So in sonme places it may be
prudent to | ook at year round water quality standards

and not just seasonal uses.
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Again, | think if the DEC | ooks at the ful
exi sting uses and anal yzes how the water bodies are
bei ng used, you would know whi ch water bodi es warrant
year round protection.

Finally, we would Iike to know how this
change will be integrated into the ongoing water quality
| nprovenent program particularly the long termcontro
pl anni ng process to the CSOand NS in the City.

We are presum ng these standards will be
I ncorporated into the planning process, but we woul d
like clarity on howthe Cty will amend the LTC pl an
submtted already, or if they are going to be
resubmtting those plans. W need guidelines and
clarification on that point.

Again, the Gty Advisory Commttee of New
Yor k- New Jersey supports this initiative, but we'd |ike

to see strengthening of the proposal.

Thank you.

MS. McBRIDE: Thank you.

Ate Atena.

MR, ATEMA: M nane is Ate Atema, |'II be
brief. |1'mspeaking as a citizen, as a |lover of this

city, as a lover of cities in general, as an architect

and sonebody who's been working for the last three years
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I n developing a strategy for preventing stormwater from
combining with raw sewage to creat the CSCs that are
driving the problenms we're speaking about today.

The really big picture for me is, this is an
opportunity for New York City to establish itself as a
| eader in green infrastructure and denonstrating that
| arge cities can be responsible ecol ogical citizens of
the planet. We all, | think, understand the benefits of
density, and | think any opportunity New York City has
to take | eadership in that area shoul d be enbraced.

So that's, | think, something like the
primary contact recreation standards is the right goal,
it's a very sinple one, it's clear, it's a goal | think
everybody agrees we want to get to. W want to be able
to swmin our waters, we want to able to fish in our
waters and to be able to know that sewage is not
di scharged into our waters.

And so, | think there's an el egance and
sinplicity to the goal, and we should get there as soon
as possible,.

Thank you.

MS. McBRIDE: Thank you very nuch.

D erdre Cossnman?

MS. COSSMAN. Hi, nmy name is Dierdre Cossnman
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and |I' m menber of the Enpire Dragon Boat Racing Team
And we practice on Flushing Bay, and obviously a | ot of
t he sane points have been made al ready by Coach Akila
Si non.

And basically it's about not only the water
quality getting changed for the designation of these
waters to primary contact, because on a regul ar basis,
which is a fewtines a week, we're out there paddling
w th hundreds of others every week, and there have been
i ncidents of infection and rash and things, just from
paddl i ng and getting splashed by the water.

So it's inportant that the designation is
changed to be anended for not just water quality
criteria, but the actual |anguage for primary contact
recreation.

Thank you

M5. McBRIDE: Thank you.

| ra Gershenbaum

MR. GERSHENBAUM M nane is Ira
Gershenbaum |'m here representing nyself and River
Keeper. Two points. One point is, | mssed the first
part of this hearing because of the security procedures
outside. Many people are also comng in right now

because of that and m ssed nuch. | arrived early, not
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early enough, an hour early.

The second thing is, I'ma swinmrer, | |ike
to swmin the Hudson River. The only thing that
prevents me fromcurrently swnmng in the Hudson River
Is the fact | don't have access to it. Many who want to
swmin the Hudson River are afraid of it. And this
initiative should help that. Hopefully, at sonme point
it will also help the fact that the bad news comes out
whenever a swim an organi zed swim people conme out with
must aches fromthe Hudson Ri ver because of sewage and
things in the water.

Thank you.

MS. McBRIDE: Thank you.

Peter Ml inski?

MR MOLINSKI: |'m speaking fromthe New
Yor k Harbor Foundation, the oyster project. W do a |ot
of work, primary contact work, in the water restoring
oysters to the harbor. So we have hi gh school students
diving in the water fromthe end of April through the
end of Novenber. So | echo the point of w dening the
season for primary contact uses, that we are in the
wat er for July and August.

And just -- someone else nentioned -- nore

clarification -- | mght have mssed it, | was |ate,
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based on the line -- what exactly the new designation
means, whether there's any action on DEC s part to
change the quality of the water or sinply a designation
to change the -- |'muncl ear about it.

MS. McBRIDE: Thank you very nuch.

WIllis Elkins?

MR ELKINS: |I'mWIIlis Elkins, fromthe
Newt owmn Creek Alliance -- a couple of coments. One of
the SD wat er bodi es, which nmeans one of nopst poll uted
the in the CGty. So generally, we're supportive of this
effort.

It's difficult for us to nake progress on
the waterway, especially with existing use saying there
al ready are people recreating on the water. The agency
says it doesn't matter, conditions don't reflect that.

So, a couple concerns we have, though,
because sone of the places in Newtown Creek have such
poor water quality, we're interested in knowi ng what the
mechanismis to enforce the conpliance? W want to nake
sure the responsi bl e agencies are responsible for
cl eaning that up and don't have a way of getting out of
this because conditions are so bad.

Does that make sense?

The ot her concern we have is about what it
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means for existing plans in place, including consent
orders. The Newtown Creek Alliance along wth River
Keeper have been fighting a current consent order about
aeration at Newtown Creek for reasons actually over
publ i ¢ heal th.

And one of the issues we had is saying it's
not a public health concern, people are not supposed to
be recreating there anyway. W want to know what that
woul d mean for that, because right now the aeration only
addresses the oxygen level. The new level, the bacteria
| evel , does that nmean the aeration programw || have to
be entirely redesigned?

And going forward with future consent
orders, to pronote presunmably new standards, we want to
make sure there's an open process with the community.
The community was left out of a |ot of these processes,
and | understand there's |lots of concern over that, so |
want to make sure there's enforcenent or a nmechanismto
I nsure conpliance of efforts.

Thank you.

MS. McBRIDE: Thank you very nuch.

That was our |ast speaker card. | wll
repeat for those of you who were not here at the

begi nning. The Departnent is receiving conents
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regarding this proposed rul emaking until 5:00 p.m on
March 16.

If you'd like to submt coments, you nay
mai | theminto Robert Sinmson at the New York State DEC
The mailing address is 625 Broadway, Al bany, New York
12233-3500. | will have M. Stoner here give the e-mail
addr ess.

Sorry, we do have a couple nore speakers.

Al so, information for sending in comments is at the
table out in the hallway.

Noel | e Thurlow is our next speaker.

M5. THURLOW Hello, |'m Noelle Thurl ow, |
run a smal | kayaki ng paddl eboard conpany in Hoboken, the
other state across the river, the Hudson River. | bring
children, | do lessons for themand a snall youth
program as wel | .

|f you' ve ever done any paddl eboardi ng, then
you know we're all in the water. W fall off all the
time, the children junp off, they love it. It's a
wonder ful opportunity. | nmake sure to include
envi ronment al education with every programthat | do,
so they're learning to understand the Hudson R ver
estuary.

So |l wuld love it for the water to be as
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cl ean as possible for the children and all people that

use the water.
Thank you.
MS. McBRIDE: Thank you.
Karen Craddock?
MS. CRADDOCK: Hi. M nane is Karen

Craddock. |'ma breast cancer survivor and | grew up on

Long Island on the North Shore near the Throgs Neck
Bri dge.

|'ve al ways been afraid of the water quality
in the area on the North Shore of Long Island, going to
Queens where we di d hang out.

| am a nenber of the Enpire Cancer Survivor
Dragon Boat Team |'malso a nenber of the Guardi ans of
Fl ushing Bay. This is a group of Dragon boaters who are
In the Flushing Bay who are concerned about the water
quality.

Qur mssion is to preserve and protect the
water quality of the Bay in order to save human contact
w th the human body. |'minvolved in the team because
we' re very concerned about the environnment and our
health risks due to the gradual destruction and abuse of
t he ecosystemthat New York has grown industrially over

t he decades.
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Wiy |''m concerned about the Bay is that it's
the only protected bay in our area fit for human powered
wat er sports and other activities that have incidental
direct contact wth the water.

Al so, | see people fishing off the dock. |
don't know if it's for personal consunption or illegal
comerci al consunption, but | fear that toxic catch is
endi ng up on a plate sonmewhere.

Personal ly, | have seen water pouring out of
the CSO It snells horrible, you can see sonetines a
cloudy discharge in the water. |'mafraid that | wll
get sick or get an infection as nany teammates have in
the past. |'mtrying to cover nyself head to toe with
as many | ayers as possible.

Even though our hands are in the water, we
do get splashed all the tinme. W accidentally swallow
it and it's not a pleasant experience.

What we want is the water quality be raised
to a level where it's sw nmable, at [east when we have
primary contact with the water to not feel as though
we're in danger of harm ng yourself.

Paddl ers have direct contact wth the water.
| think it's assumed that we're above it so therefore

we're not near it, but we are init. Please nake
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changes for us to be safe.

Thank you.

MS. McBRIDE: Thank you.

Maria Melian?

MS5. MELIAN. |'m Maria Melian, |I'malso part
of the Enpire Dragon Boat Team \W're one of the many,
many dragon boat teans that use Flushing Bay as our only
| ake, actually. It's a huge sport, started in Asia, and
it's very strong in Canada and the Wst Coast.

The water basically is filthy. Part of it
I's industrial waste, but nost of it is fromhuman sewage
fromthe CSGs. And it's due to faulty engi neering.

This can be fixed. It takes tine, it takes noney and it

takes effort, but it can be done.

| lived here in the 70s, | saw the Hudson, |
smel l ed the Hudson. It is a different thing now | saw
the tens, | see it now, it can be done. W just need

everybody and we need the governnent to do sonething
about it.

And the idea -- sonebody, | can't renenber,
EPA had the idea of putting disinfectant in the sewers?
In the water? W' re cancer survivors on our team
That's not what we need. We don't need nore chem cals

in our water. W need engineering solutions, which can

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING March 09, 2015

PROPOSED RULEMAKING TO AMEND PARTS 701 & 703 OF 6NYCRR 36

DEC Public Hearing
be done.

Thank you.

MS5. MBRIDE: Edith Kantrowtz?

M5. KANTRON TZ: Hi, Edith Kantrowt z,
president of New York City Friends of Clearwater. W
are a chartered club, the C earwater organization
originally started by Pete Seeger to clean up the Hudson
River. And so we are continuing to work on cleaning up
the Hudson River. O course, we're very interested in
the other waterways in the New York City area and making
sure they're clean and swi mmabl e and healthy for us to
put our bodies intoif we're going to swmand recreate
I n other ways.

So we would like basically to express our
support for the proposed rul emaking, but there are sone
changes that we'd like to recommend. These were
directly suggested by the Water Infrastructure Matters
Coalition. You may have al ready heard them t oday
because | came up |ate because of the |line.

|'d like to reiterate our support for those
principles that the designated used for Cass SD waters
shoul d explicitly include primary contact recreation.
We recogni ze that designated uses and water quality

criteria should both be incl uded.
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Nunber 2, the DEC shoul d survey and assess
how peopl e are using the water so we have a better
picture of recreation.

Nunber 3, measures should be taken to nmake
sure that these criteria are integrated into the Gty's
sewage overflow reduction plans.

Nunber 4, the sanple should be based on a
singl e sanpl e approach rather than an average sanpl e.

The DEC should revise the draft regul ations
to insure that the EPA beach act standards apply to
these waters, and also for nmeasuring the water quality.
The sanpl e shoul d be taken fromthe near shore areas
where people swmand are paddling, rather than out in
the mddle of the water where people are not as likely
to be.

Again, we want to endorse the suggestions of
the Water Infrastructure Matters Coalition to see
everything is done to make the water as clean and
heal t hy as possi bl e.

Thank you.

MS. McBRIDE: Thank you.

Robert Coover?

MR COOVER: 1'd like to add ny support of

the points nmentioned by the previous speaker, endorse
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stormwater matters, the ongoing existing use as primary
contact or recreation of these waters and support
general continuing use of such.

MS. McBRIDE: Thank you.

Mark Ri ngenary?

MR. RI NGENARY: Good afternoon. |'mfrom
the National Park Service -- Gateway Recreation is our
name. We'd like to see nore recreaction -- the Cty
supporting it -- we have a nunber of people using
recreational activities.

We have a biologist in the park testing the
water. | can tell you Jamaica Bay is very bad. | don't
know t he indicators the DEC | ooks at in the background
-- people can get a false sense of security by passing
measur es.

|'d love to have better control. | want to
know there's nonitoring to keep people safe who are
using the water for specific recreational activities. |
want to informthe public if there's a problem-- | want
to know what kind of enforcenent you will use to
regulate or try to control this, engineering-wse? How
to educate the public on these issues?

Again, it's a question for ne that | see

peopl e using the water who don't know there is a problem
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One side comment before I'mdone. | live on
Staten Island. After Sandy -- a lot of houses,
Infrastructure, plus vegetation -- | see trees being cut

down all over the place. The tree program hel ps, but
the city parks, it w ped out the underbrush in certain
areas. Standing trees were inmpacted, high winds -- the
wat er system its inpact is a big issue inthe Gty.

Thank you.

MS. McBRIDE: Thank you.

Robi n Kri esberg?

MS. KREI SBERG  Good afternoon. |'m Robin
Kriesberg, I"'mthe policy director of Bronx R ver
Al liance. W partnership to protect, inprove and
restore the Bronx River, and |'malso on the steering
commttee for the Storm Water Infrastructure Matters
Goup, a citywde coalition of nore than 60
organi zations advocating for sw nmble and fishable
waters in New York City.

W enthusiasticly support the proposed
amendnents to set the water quality goal of all New York
City waters being swi mmabl e, which woul d nmake the Bronx
Ri ver safe for primary contact.

Thanks to the trenendous efforts of
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community | eaders, concerned citizens and gover nnment
officials, the Bronx River has seen a remarkable
resurgence since the 1970s when it was an abandoned
dunpi ng ground.

Today over 5,000 recreational boaters enjoy
the Bronx River every year. W've opened up seven boat
| aunches al ong the year when none previously existed.
Over 9,500 students have touched or been touched by the
river. We work with over 2300 educators who have nade
the river an outdoor classroomfor hundreds of students
ever year.

It's a testament to the progress that we've
made, it cane in 2012 when the National Park Service
designated the Bronx River as a national water trail.
The designated uses of waters of the river should be
changed to primary contact to support a variety of
recreational and educational activities already taking
pl ace on the river.

Human power ed boats exposes people to the
sane risks as swnmng, so that's why primary contact is
really essential.

The Bronx River long termcontrol plan
process began in February, with a schedul ed conpl etion

date of June of this year, and the water quality changes
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proposed by DEC shoul d be incorporated into the planning
process to insure that the final plan achieves water
qual ity standards that protect the public and support
exi sting uses of the river.

To insure the safety of those comng into
contact wth the river, as previously said, water
quality criteria should be based on a single sanmple
maxi mum t esting approach rather than a 30 day neans --
five sanples per nmonth. People don't come into contact
W th average water. The river should be safe for
contact whenever they do conme in contact with it.

| n addition, testing standards shoul d be
revised to adopt nodern scientifically supported,
ent erococcus based standards. Sanples should be taken
from near shore areas where people actually recreate
rather than the mddl e of the water body.

Bui l ding on the great progress that's been
achi eved so far on the Bronx R ver, we urge DEC to nake
| nportant regul atory changes to protect the many
citizens who depend on a clean and healthy river so they
can safely enjoy all the recreational and educational
opportunities it offers.

MS. McBRIDE: Thank you.

Randy Ng?
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MR NG Good afternoon. Thank you
everybody for your time at this neeting. M nane is
Randy Ng, | amone of the nenbers affiliated with
Fl ushi ng Bay, the dragon boat comunity. We've bonded
together to call ourselves the Guardi ans of Fl ushing
Bay.

' mone of the coaches of another team As
you can see, we have quite a few nenbers here today of
t he dragon boat community, representatives of the
passi on of the sport, nost inportantly of Flushing Bay.

W tal ked about the sport dragon boati ng,
and I will try not to repeat what was tal ked about.
Dragon boating is the ultinmate team support. It's 22
people in a boat, ten on the left, ten on the right,
brought together to race or to paddle together as one
whol e team

As you can see, the Enpire State Dragon Boat
Teamis a bunch of cancer survivors. On ny crew, |'m
actually the coach of 140 high school students yearly
for the |ast 16 years.

What we're trying to do at Flushing Bay is
to inprove the quality of the bay so it's safe for them
to paddle, but really to put forward support for the

next generation, to teach these kids and have a safe
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place for themto go to paddle and to | earn about
| eadershi p and adversity, working together using this
sport called dragon racing.

Now, Flushing Bay is next to LaCGuardia
Airport, we also have challenges there. There is a
sewage deposit, 1.1 mllion gallons of sewage is dunped
in, especially during a stormit's nore problenmatic,
just because of the high |levels of bacteria, e-coli.
Most of times what happens is, Flushing Bay is our only
home, where many people actually get sick and sone have
severe cases that ended up in the energency room

The other two things that are in our
comunity, we have two nunicipal sanitation areas that
actually block the entrance, the sanitation building
that's in our entrance; and the nunicipal waste facility
in the back. At tinmes you can tell that the mnunici pal
waste, the liquids conme through the sewage and create
the slick and snell and engage bacteria that are in our
wat ers.

W al so have two cenent treatnent plants,
cement concrete plants, which one is owed by the
Departnent of Transportation.

So what we're here today, to support and

asking for help in education, we're asking for help in
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| earning what to do, how we can be part of this
comunity to inprove the water system

As you can see today, many of our team
menbers, our group, Guardi ans of Flushing Bay, have a
passion to be here to try to inprove the water quality.

Again, for me as a coach, |'malso the coach
of Team USA. A lot of nmenbers train here on the
national |level team | ask for your help, not only for
us, not only for the breast cancer survivors, but for
future generations.

Thank you.

MS. MBRIDE: On behalf of the DEC | want to
thank you all for comng out this afternoon and giving
us your conmments. Again, Comments will be received
until March 16. Thank you.

(Time noted: 1:06 p.m)

(Matter concluded.)
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CERTI FI CATI ON

|, Jeffrey Shapiro, a Shorthand Reporter and
Notary Public, within and for the State of New York, do
hereby certify that | reported the proceedings in the
wthin-entitled matter, on Monday, March 9, 2015, at the
of fices of the ENVI RONVENTAL PROTECTI ON AGENCY, 290
Broadway, 27th Floor, New York, New York, and that this
I's an accurate transcription of these proceedi ngs.

| N WTNESS WHEREOF, | have hereunto set ny
hand this 19th day of March, 2015.

q‘/‘fj XL@L’

JEFFREY SHAPI RO
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 1

 2                  P R O C E E D I N G S

 3               MS. McBRIDE:  Good afternoon, everyone.  My

 4   name is Molly McBride, I'm an administrative law judge

 5   with the New York City Department of Environmental

 6   Conservation, and presiding over this afternoon's

 7   legislative comment session.

 8               The purpose of this session is to receive

 9   comments from the public regarding the proposed

10   rulemaking to amend Parts 701 and 703 of Title 6 of the

11   official Compilation of Codes, Rules and Regulations of

12   the State of New York.

13               The purpose of this rulemaking is to change

14   the right to require the quality of Class 1 and Class SD

15   bathing surface waters to be suitable for primary

16   contact recreation such as swimming; the rulemaking is

17   necessary to meet the swimmable goal of the Federal

18   Clean Water Act.

19               Notice of this hearing was published in

20   various newspapers that are in the New York City area,

21   serving this area, as well as the electronic

22   publication, the Environmental Notice Bulletin, and in

23   the State Register.

24               As I said, the purpose of this session is to

25   receive comments.  This is not a question and answer
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 2   session.  If you do have any questions for DEC staff you

 3   may raise them outside this hearing here today.

 4               In order to make a comment on the record we

 5   will need you to fill out a speaker card.  Cards are

 6   available at the table outside of the room.  If you

 7   would like to make a comment, please make sure you fill

 8   out that speaker card for us.

 9               Public comments will be accepted until March

10   16.  So comments must be received by the Department by

11   March 16, 2015 at 5:00 p.m.  Out in the hallway at the

12   table there we have both the e-mail address and the

13   mailing address for where you will send those comments

14   if you need it.  You may also submit a written comment

15   this afternoon and leave it with our staff.

16               Before we see if anyone here would like to

17   make a comment, I want to introduce Scott Stoner from

18   our Division of Water for a few comments.

19               MR. STONER:  Thank you, Judge.

20               Good afternoon everyone.  I'm Scott Stoner,

21   Chief of the Standards and Analytical Support Section in

22   the Division of Water in the New York State Department

23   of Environmental Conservation.

24               I have a short explanatory statement about

25   the proposed rulemaking that is the subject of today's
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 2   public hearing.

 3               To protect water quality, the waters of New

 4   York State are grouped into classes with uses designated

 5   for each class, along with standards to protect their

 6   uses.  There are five classes of saline waters defined

 7   in Title 6 of the New York Codes, Rules and Regulations,

 8   abbreviated 6 NYCRR, Part 701.  These classes are SA,

 9   SB, SC, Roman Numeral I and SD.

10               The federal Clean Water Act requires that,

11   where attainable, the quality of all waters "provides

12   for recreation in and on the water."  This is commonly

13   referred to as the "swimmable" goal of the Clean Water

14   Act and was to have been achieved by 1983.

15               Of the five classes of saline waters in New

16   York State, only three of the classes SA, SB, and SC,

17   are designated for primary contact recreation, which

18   includes swimming.  Class 1 and Class SD waters are not

19   currently designated for primary contact recreation, and

20   thus do not meet the swimmable goal of the federal Clean

21   Water Act.  The majority of Class 1 and Class SD waters

22   are located in New York City, with a few waters located

23   in Suffolk County.

24               The purpose of this rule is to ensure that

25   the Class 1 and Class SD waters meet the swimmable goal
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 2   of the federal Clean Water Act.

 3               The proposed rule would accomplish this by

 4   requiring, in 6 NYCRRR Part 701, that the water quality

 5   for Class 1 and Class SD waters be suitable for primary

 6   contact recreation, and in 6 NYCRR Part 703, by adopting

 7   corresponding standards for total and fecal coliforms to

 8   protect the quality of Class 1 and Class SD waters for

 9   this use.

10               Thank you.

11               MS. McBRIDE:  Thank you, Mr. Stoner.

12               At this time we have not yet received any

13   speaker cards.  What I will do is keep the record open

14   for a few more minutes in case anyone is delayed getting

15   here, and then we'll close the record after that.

16               We have a speaker card for Rob Buchanan.

17   You may come forward and make your comment here.

18               MR. BUCHANAN:  My name is Rob Buchanan.  I'm

19   co-chair of the New York-New Jersey Harbor Program

20   Citizens Advisory Committee.  I'm not here to offer

21   testimony from that group.  We have many comments and we

22   will be presenting comments.  A colleague of mine of

23   that group will be presenting comments later if she can

24   get in the door.

25               I'm here representing another group of the
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 2   New York City Water Trail Association, and I have

 3   written comments which I will present to you by e-mail,

 4   the easiest way.

 5               But I wanted to make three points in that

 6   group's testimony.

 7               And the first point is that, if you're going

 8   to call something swimmable, that changes the game for a

 9   lot of people.  Our group does a survey of harbor

10   boaters every year.  The last year we did it, in 2013,

11   we counted more than 60,000 individuals who were put on

12   the water by organized community boating groups.  That

13   doesn't count individuals who launch themselves.

14               This is a really big number.  Every year

15   that we've done this survey that number has grown.

16   We've got waterfront development and access points

17   expanding.  That number is going to get big.  If you

18   call water swimmable people are going to expect it to be

19   swimmable, and they'll want to know.

20               So, the first point is, how are you

21   measuring that?  I don't think the harbor survey, which

22   is a great thing, and I don't mean to discredit the DEP

23   in any way, but it's not an accurate reflection of

24   harbor water quality recreation users.

25               I think you're going to have to expand your

0008

 1                       DEC Public Hearing

 2   data points.  As a model I brought this.

 3               (Indicating poster board.)

 4               This is a citizens program that we run

 5   called Citizens Water.  We do quality tests, and if you

 6   look, we test at launch sites, a lot of them, more than

 7   30.  We test weekly, that's what the DEP does too.

 8   Their test sites in the East River, if you look at

 9   those, they've only got two in the middle stretch of

10   the East River.  They've got 23rd Street and they test

11   at Hell Gate, and that's it.  Two points, mid current,

12   mid channel, the results are different.

13               So, if you are really going to look at

14   water, look at where people are going to use the water,

15   because those numbers are going to be a lot tougher, and

16   I think you have to include them.  So that's my first

17   point.

18               The second point is, monitoring and

19   notification, it's almost impossible for the public to

20   understand the public agencies' monitoring efforts, and

21   their notificiation efforts are also difficult, they are

22   not really user friendly.  If we go to swimmable water

23   designation, high expectations, that has to be reflected

24   in better monitoring and more interpretable results.  If

25   you look at the DEP's result pages on their website,
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 2   they are great, the data is great, but a member of the

 3   public can't make heads or tails of it, they really

 4   cannot.

 5               I want to show you one more -- an example, I

 6   mentioned East 23rd Street as one of their sites.  If

 7   you look at their results for 2014, during the 20 weeks

 8   we tested, every single result they have is less than

 9   30.  I'm talking about enterococcus, that's what we

10   tested.  Every single result is less than 30.  That

11   means swimmable across the board.  Green, green, green

12   all the way across the board.

13               If you look at our results from Stuyvesant,

14   which is at 23rd Street, roughly, but we test near the

15   shore, it's a totally different picture.  It's about 55

16   or 60 percent green; but the other 35 or 40 perecent is

17   not green, does not meet swimmable standards.

18               So if you are going to use the results you

19   have to be able to see them and ours side by side, and

20   the public needs to understand those things.

21               So I think our model is good, I think the

22   DEC's model is good, there are lots of good models for

23   presenting, but the notification has to be better.

24               The third and final point.  Enterococcus is

25   the standard, what the City uses when they say you can
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 2   go swimming at Coney Island or Staten Island, so it's

 3   understandable for the public.  At this point it's what

 4   we use, what every citizen test group uses.  And it

 5   should be the standard.  I know you have said in your

 6   explanation that you envision this as a multi-part

 7   thing, you want to start with the coliform standards and

 8   switch over to enterococcus in the future.

 9               But I think everything changes when you say

10   the harbor is swimmable, we're designating the water

11   waters as swimmable.  I think you should be ready to

12   explain to people what that means.  And if you don't

13   have the enterococcus standards in place, if you're

14   still using this other system, it's going to require the

15   public to translate from a language they don't

16   understand to another language they don't understand.

17   It's going to complicate things.

18               So, you're charging the game, it's a big,

19   big step, but be ready.  Be ready on the PR front and on

20   the communications front, in those three areas.

21               Thank you.

22               MS. McBRIDE:  We will go off the record for

23   a few minutes and give people time to come in, in case

24   they're delayed down at security.

25               (Recess taken.)
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 2               MS. McBRIDE:  For those who joined us, I

 3   understand there was a delay at security, so we did go

 4   off the record for a few minutes to allow people to get

 5   upstairs.  We had one speaker so far.

 6               What we're going to do now is call the other

 7   speakers who have signed up, and when I call your name

 8   I'd ask you to please come forward here and give your

 9   comments here at the podium.

10               Our next speaker is Marlene Donnelly.

11               MS. DONNELLY:  I'm here to make statements

12   for two organizations.  I'm a member of the Gowanus

13   Community Advisory Group under the Superfund Cleanup,

14   and last month we passed a resolution specifically to

15   make this entry into this statement.

16               The Cag is a 50 member organization

17   compromised of organization members at large.  It was

18   formed in 2011 as part of the EPA Superfund action for

19   the Gowanus Canal.

20               The first resolution was passed unanimously

21   by this organization in 2012, was directed to the New

22   York City DEP and copied to the New York State DEC and

23   reads as follows:

24               "The Gowanus Canal Superfund Advisory Group

25   hereby resolves that the water of the Gowanus Canal be
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 2   reclassified from the current industrial standard

 3   designated Class SD.  Class SD only mandates a minimal

 4   level of dissolved oxygen be maintained in the water,

 5   but placed no limits to the level of pathogens in the

 6   waterway.

 7               "The request is that the Gowanus Canal be

 8   reclassified to protect -- given a water classification

 9   that protects this current recreation use, which

10   includes contact recreation for families with children,

11   and a reclassification that imposes limits on pathogenic

12   levels of coliform and bacteria as necessary to insure

13   that children and others are not exposed to unacceptable

14   risks, including dangerous disease, due to the simple

15   act of coming in contact with water while recreating on

16   the Canal."

17               That was the resolution.

18               "We support any change New York City makes

19   in terms of Class 1 and Class SD waterways that places

20   new institutional control on the level of pathogens

21   allowed in Class 1 and Class SD waters.

22               "However, the rulemaking does not affect the

23   use designation for water classification.  The above

24   resolution to protect Gowanus recreation use includes

25   contact recreation for families and children.
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 2               "The proposed rulemaking should not be a

 3   substitute for reclassification of water based on actual

 4   public use of the public waters.  The Canal community

 5   still looks forward to a water reclassification based on

 6   actual use."

 7               Passed unanimously February 24.  That's

 8   submitted.

 9               I'm also making a statement for the

10   organization I represent called Friends and Relatives of

11   the Greater Gowanus.  We are concerned, we support the

12   changes that there should be pathogen levels of control

13   for all waterways in the City.  But we are concerned

14   that the way this is being proposed and the way water is

15   being tested and assessed is not going to be truly

16   protective of pathogens and people's use of the water.

17               We are concerned that the way the rules have

18   been written that they're not going to actually mandate

19   a whole lot of change in Class SD waters because of the

20   way the testing is taking place in the so-called center

21   of the waterways.

22               We ask that in moving forward here that we

23   look for a better way to insure the way people actually

24   come in contact with the water closer to the shore, that

25   we become protective of people coming in contact with
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 2   the water in situations where it's not expected to be,

 3   due to climate change and storm surges and other issues.

 4               I wanted to relay a story that, during

 5   Hurricane Sandy, after that issue, a community group

 6   serving Thanksgiving dinners to people in Sheepshead

 7   Bay, where we encountered one woman who had just been

 8   out of the hospital prior to Hurricane Sandy.  She found

 9   herself the day of Sandy wandering in four feet of water

10   in our streets, the City of New York, with stitches,

11   having had open surgery days earlier.

12               And there are people being exposed to

13   pathogens in a lot more intense ways besides choosing to

14   recreate because of the climate change and the control

15   of pathogens in unsafe conditions.

16               And particularly, the concerns of bacteria

17   in the waterway that need to be controlled to CSA --

18   because New York City is, according to the Centers for

19   Disease Control, has the highest rate of bacteria

20   resistant infections in the entire country.  It's

21   becoming a greater concern that bacteria are being

22   released into our communities more and putting people

23   more at risk.

24               Our hospitals have the highest rates of

25   antibiotic resistant bacteria, they use the sewer
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 2   systems, and these elements would be released.

 3               So we do want levels of control of

 4   pathogens, so we're really going to address climate

 5   change more.  Thank you.

 6               MS. McBRIDE:  Diane Buxbaum?

 7               MS. BUXBAUM:  I'm a member of the same two

 8   groups that the previous speak is a member of.  I'm on

 9   the Cag of the Gowanus Canal, and I am also a member of

10   -- I don't want to repeat word for word what Marlene

11   Donnelly just said, but I strongly support everything

12   that she said.

13               So if it means a statement that is exactly

14   as another statement, then you have two of them, and I

15   will submit that in writing.

16               What I am concerned about very often is the

17   ineffective and non-existent addressing of climate

18   change, and how we are going to clean up our waters.

19   It's the same thing that Marlene said.  It's absolutely

20   accurate.

21               When I look at the shoreline rezoning law, I

22   think it was 2007 or 2011, I called people at the DEC

23   and the people doing the rezoning and said, "Are you

24   addressing climate change?"  They said yes.  There was

25   one tiny paragraph at the end of the rezoning, which
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 2   actually didn't address anything about sea level rise

 3   and storm changes.

 4               I spoke to a person at DEP at a meeting near

 5   Brooklyn Technical College in Brooklyn Heights, a DEP

 6   presentation on best management practices.  And I said

 7   "Well, are you going to look at climate change?"  At

 8   that point -- well, that's too complicated.  That struck

 9   me as being ineffective, looking at what we need to do

10   to protect waters.

11               We have people in my neighborhood who go out

12   rowing, they go out kayaking in the Gowanus Canal, and

13   they take young people.  We need to protect them from

14   the pathogens in the water.  And I think the way it's

15   being proposed now, the protection will not exist.  I

16   hope we get a better set of proposals.

17               Thank you.

18               MS. McBRIDE:  Thank you.

19               Akila Simon?

20               MS. SIMON:  Good afternoon, everybody.  I

21   too agree with the previous speaker.  I am the head

22   coach of the Empire Dragon Boat Team, and we do practice

23   our paddling throughout the duration of April through

24   October on Flushing Bay.  And it is very disconcerting

25   for us because there's a lot of fecal matter in the
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 2   water during high and low tide.  Our cancer survivors,

 3   health is a major concern for a lot of us.  I myself, as

 4   well other members on our team, have skin infections

 5   because of the contact with the water, because the

 6   quality is so poor.

 7               So it is really a major concern for us to do

 8   our part to really force the government, DEC, DEP, EPA,

 9   to do something about cleaning up the waterways.  Over

10   the course of the summer we have over 2,000 padders go

11   out into the water.

12               We really would like the designation changed

13   to primary contact, merely because we are getting

14   splashed, we're getting flipped, the boats.  People do

15   actually have contact with the water.  It is very

16   important that we do something.

17               We as a boating community have come together

18   recently and formed something called Guardians of the

19   Bay, where all of the dragon boat community have come

20   together.  We're talking about oyster testing, we're

21   testing the waters during the summertime.  We're really

22   trying to think of ways that we can do our part, so we

23   really would like to have the designation changed.

24               I think it is very important and it is our

25   home, Flushing Bay is our home.  For 2,000 recreational
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 2   paddlers to move somewhere else, that's something that

 3   is very troubling, especially when there's really

 4   nowhere else for us to go to paddle.  We compete.

 5               Paddling is one of the fastest growing water

 6   sports here, and dragon boat paddling in the United

 7   States, and we don't have another place to call home.

 8   So it's very important that we do our part and you all

 9   do your part to really change the designation for

10   Flushing Bay.

11               Thank you.

12               MS. McBRIDE:  Thank you.

13               Larry Levine?

14               MR. LEVINE:  Larry Levine, I'm a senior

15   attorney with Natural Resources Defense Counsel in New

16   York.  We are a non-profit environmental organization

17   working on clean water issues and a whole wide range of

18   other environmental issues.  We're working on trying to

19   get the City to clean up its sewer overflows since at

20   least the 80s, probably the 70s.  We have files in our

21   office going back, legal records to all those decades.

22               And so this is a really important moment

23   that we want the CDC to follow through on both the

24   proposal, also ongoing and beyond that, and I echo all

25   the concerns raised previously by the commenters I
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 2   heard, the last few I was here for.

 3               The biggest concern that we have about the

 4   way that the proposal was framed is about whether it's

 5   actually changing the use designation.  And that's a

 6   critical point of law, because it has changed the use

 7   designation, and that will in turn trigger application

 8   of federal beach act standards.  Even though it's called

 9   the beach act, they apply not only to beaches, they

10   apply to all coastal recreational waters, all of these

11   fall in that definition.  But it applies only to coastal

12   recreational waters and that is defined for primary

13   contact use.

14               So it's really important that the DEC make

15   very clear in the language of the regulation that they

16   are in fact changing designated use, and not merely

17   saying there something else to use for the water quality

18   issues.

19               Saying it ought to be swimmable is one

20   thing, saying that the bacteria level amounts to

21   swimmability is another thing.  So the proposal right

22   now is based on old standards from bacteria use,

23   indicator organism, fecal bacteria, that is outdated

24   science.

25               We understand the DEC is in the process for
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 2   all the other waterways that are already designated for

 3   primary contact of updating that standard based on

 4   enteroacoccus bacteria, the best scientific standard.

 5   But the EPA has a new updated version of that standard

 6   in the last couple of years, and so it's critical that

 7   the DEC apply that enterococcus standard to protect

 8   public health in all these water bodies.

 9               In terms of primary contact, there's one

10   more thing I'd like to say.  In many other

11   jurisdictions, many other states, EPA regions in fact,

12   team paddling, even power boating, should be primary

13   contact recreation precisely for the reason the prior

14   speaker mentioned, because you do in fact get wet.

15               Even if you don't intend to submerge

16   yourself, you do not in fact wholly submerge yourself,

17   you get wet enough that it amounts to primary contact.

18   I'm a kayaker myself, I'm sure many in the room are, you

19   know some of the speakers already.

20               So it's a legal matter as well, the DEC in

21   regulation should be treating kayaking, boat paddling as

22   primary contact activity.  And as a result, it exists

23   for use legally, people are in fact doing it, and the

24   DEC needs to protect that existing use under the Clean

25   Water Act and comply with the law.
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 2               One last point, which I think someone else

 3   alluded to, is how compliance is measured with these

 4   standards.  Typically sampling now is mid channel.

 5   People come in contact with the water much more

 6   frequently and extensively near shore.  So the

 7   regulations ought to be clear as to how compliance is

 8   measured, and that should be measured based on near

 9   shore water quality, not after sewage discharges have

10   been diluted further into the center of a stream,

11   especially a flowing water body is going to be diluted

12   rapidly towards the center, the Hudson River for

13   example.

14               There's lots of kayaking going on, near

15   shore is a lot more polluted than the center of the

16   channel.  It's an integral part of water quality, the

17   cleanup to support primary contact.

18               And so I will close with that, and say that

19   I support moving ahead with what the DEC has proposed,

20   but further, submit that the DEC needs to go further at

21   this time, not merely additional issues for a future

22   date, to have a rule that fully complies with what the

23   Clean Water Act requires to fully protect public health.

24               The rule language should be revised to

25   further what appears to be DEC's intent, to in fact
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 2   achieve that and protect public health and comply with

 3   the law.

 4               MS. McBRIDE:  Thank you.

 5               Robert Bake?

 6               MR. BAKE:  Hi, I'm Robert Bake, I'm

 7   president of the Brooklyn Bird Club.  Of course I

 8   support the clean water around New York City.  Primary

 9   use should be safe for people, no brainer.  That it

10   isn't already is unconscionable.  I understand it's a

11   difficult process.

12               I'd like to, as a member of the birding

13   community and the environmental community, I'd like to

14   say that it's not just for people, it's also for the

15   wildlife that uses the waters of New York City.

16               I'm sure they are susceptible to the

17   infections that people are, and there's also the whole

18   ecosystem, especially I'm very familiar with Jamaica

19   Bay, the fecal discharge from the sewage treatment

20   plants raised the levels of bacteria and nutrients in

21   the Bay and contributed to the devastation of our

22   environment, the lack of resilience in the Bay.

23               The grasslands have been reduced 30 percent

24   in the last 15 or 20 years.  And they have been

25   projected to lose all the grassland in Jamaica Bay, if
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 2   the trend isn't reversed.  It's being reversed, but

 3   especially in these times of climate change, we need the

 4   resilience of the bays, the waterways of New York City,

 5   returning the water to a natural state should be a

 6   primary purpose of EPA work, all our work.

 7               That's it.  Thank you.

 8               MS. McBRIDE:  Thank you.

 9               Shino Tanikama?

10               MS TANIKAMA:  Good afternoon.  My name is

11   Shino Tanikama.  I'm with the New York City Tunnel and

12   Water Conservation District.  Today I'm speaking as the

13   alternate New York co-chair of the New York-New Jersey

14   Harbor Citizen Advisory Committee.  We submitted our

15   letter a while ago.  I will speak to what we already

16   submitted, but I'd like the opportunity to share with

17   the rest of the members of the public what we submitted.

18               We would like more clearly amended

19   designated use.  As Larry mentioned, I think the way to

20   interpret the current proposal is changing the water

21   quality standards without really explicitly changing the

22   designated use.  We would like to have the language

23   changed to say that Class I saline surface water, the

24   best usage of Class I waters are primary contact

25   recreation and fishing.
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 2               We'd like to have the words "primary contact

 3   recreation" explicitly inserted into the section of the

 4   water quality standards that talks about the designated

 5   use and the best usage.

 6               Likewise, for Class SD, we'd like the best

 7   usage of Class SD waters to be primary contact

 8   recreation and fishing.  So we would like for inclusion

 9   of the word "primary in" that language.

10               We would also like to protect existing uses,

11   and that might entail the New York DEC conducting a full

12   assessment of existing uses.  Beyond setting the goal

13   for fishable and swimmable, which we are fully

14   supportive of, I think we need to really look at how the

15   water bodies are currently being used, and insure that

16   we do everything to meet the goal, because the uses are

17   already there as existing uses.

18               All I'm saying is, really, we don't want

19   anybody to say we can't meet these water quality goals.

20   We want people to really look at how the water bodies

21   are used today without meeting these goals, so that we

22   can meet the water quality goals.

23               We'd also like to switch to enterococcus as

24   part of this amendment process.  I understand the DEC

25   will be switching to using enterococcus as an indicator
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 2   next year or the year after, but we think it would be

 3   prudent for us to actually do this now to avoid

 4   confusion in the future.

 5               We also want water quality criteria to be

 6   relevant to the people who use the waters.  What I mean

 7   is, the current standard is based on the geometric means

 8   over 30 days.  However, people are using the water today

 9   or yesterday, on that particular day, to the users of

10   the water bodies, the geometric mean over 30 days is

11   irrelevant.  You're exposed to a high concentration of

12   bacteria on a given day, it doesn't really matter if the

13   average is lower than the standard.

14               We would like something that is more

15   relevant and more protective of the users of the body.

16   Along the same line, I know as an environmental

17   educator, I take small children to sample the water once

18   a month throughout the year.  Ironically, the only month

19   that I don't sample is when school is not in session,

20   July and August.

21               But the rest of the year I do go out to the

22   river, fill up a bucket of water, and we do come into

23   contact with that water.  So in some places it may be

24   prudent to look at year round water quality standards

25   and not just seasonal uses.
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 2               Again, I think if the DEC looks at the full

 3   existing uses and analyzes how the water bodies are

 4   being used, you would know which water bodies warrant

 5   year round protection.

 6               Finally, we would like to know how this

 7   change will be integrated into the ongoing water quality

 8   improvement program, particularly the long term control

 9   planning process to the CSO and NS in the City.

10               We are presuming these standards will be

11   incorporated into the planning process, but we would

12   like clarity on how the City will amend the LTC plan

13   submitted already, or if they are going to be

14   resubmitting those plans.  We need guidelines and

15   clarification on that point.

16               Again, the City Advisory Committee of New

17   York-New Jersey supports this initiative, but we'd like

18   to see strengthening of the proposal.

19               Thank you.

20               MS. McBRIDE:  Thank you.

21               Ate Atema.

22               MR. ATEMA:  My name is Ate Atema, I'll be

23   brief.  I'm speaking as a citizen, as a lover of this

24   city, as a lover of cities in general, as an architect

25   and somebody who's been working for the last three years
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 2   in developing a strategy for preventing storm water from

 3   combining with raw sewage to creat the CSOs that are

 4   driving the problems we're speaking about today.

 5               The really big picture for me is, this is an

 6   opportunity for New York City to establish itself as a

 7   leader in green infrastructure and demonstrating that

 8   large cities can be responsible ecological citizens of

 9   the planet.  We all, I think, understand the benefits of

10   density, and I think any opportunity New York City has

11   to take leadership in that area should be embraced.

12               So that's, I think, something like the

13   primary contact recreation standards is the right goal,

14   it's a very simple one, it's clear, it's a goal I think

15   everybody agrees we want to get to.  We want to be able

16   to swim in our waters, we want to able to fish in our

17   waters and to be able to know that sewage is not

18   discharged into our waters.

19               And so, I think there's an elegance and

20   simplicity to the goal, and we should get there as soon

21   as possible.

22               Thank you.

23               MS. McBRIDE:  Thank you very much.

24               Dierdre Cossman?

25               MS. COSSMAN:  Hi, my name is Dierdre Cossman
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 2   and I'm member of the Empire Dragon Boat Racing Team.

 3   And we practice on Flushing Bay, and obviously a lot of

 4   the same points have been made already by Coach Akila

 5   Simon.

 6               And basically it's about not only the water

 7   quality getting changed for the designation of these

 8   waters to primary contact, because on a regular basis,

 9   which is a few times a week, we're out there paddling

10   with hundreds of others every week, and there have been

11   incidents of infection and rash and things, just from

12   paddling and getting splashed by the water.

13               So it's important that the designation is

14   changed to be amended for not just water quality

15   criteria, but the actual language for primary contact

16   recreation.

17               Thank you.

18               MS. McBRIDE:  Thank you.

19               Ira Gershenbaum.

20               MR. GERSHENBAUM:  My name is Ira

21   Gershenbaum, I'm here representing myself and River

22   Keeper.  Two points.  One point is, I missed the first

23   part of this hearing because of the security procedures

24   outside.  Many people are also coming in right now

25   because of that and missed much.  I arrived early, not
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 2   early enough, an hour early.

 3               The second thing is, I'm a swimmer, I like

 4   to swim in the Hudson River.  The only thing that

 5   prevents me from currently swimming in the Hudson River

 6   is the fact I don't have access to it.  Many who want to

 7   swim in the Hudson River are afraid of it.  And this

 8   initiative should help that.  Hopefully, at some point

 9   it will also help the fact that the bad news comes out

10   whenever a swim, an organized swim, people come out with

11   mustaches from the Hudson River because of sewage and

12   things in the water.

13               Thank you.

14               MS. McBRIDE:  Thank you.

15               Peter Molinski?

16               MR. MOLINSKI:  I'm speaking from the New

17   York Harbor Foundation, the oyster project.  We do a lot

18   of work, primary contact work, in the water restoring

19   oysters to the harbor.  So we have high school students

20   diving in the water from the end of April through the

21   end of November.  So I echo the point of widening the

22   season for primary contact uses, that we are in the

23   water for July and August.

24               And just -- someone else mentioned -- more

25   clarification -- I might have missed it, I was late,
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 2   based on the line -- what exactly the new designation

 3   means, whether there's any action on DEC's part to

 4   change the quality of the water or simply a designation

 5   to change the -- I'm unclear about it.

 6               MS. McBRIDE:  Thank you very much.

 7               Willis Elkins?

 8               MR. ELKINS:  I'm Willis Elkins, from the

 9   Newtown Creek Alliance -- a couple of comments.  One of

10   the SD water bodies, which means one of most polluted

11   the in the City.  So generally, we're supportive of this

12   effort.

13               It's difficult for us to make progress on

14   the waterway, especially with existing use saying there

15   already are people recreating on the water.  The agency

16   says it doesn't matter, conditions don't reflect that.

17               So, a couple concerns we have, though,

18   because some of the places in Newtown Creek have such

19   poor water quality, we're interested in knowing what the

20   mechanism is to enforce the compliance?  We want to make

21   sure the responsible agencies are responsible for

22   cleaning that up and don't have a way of getting out of

23   this because conditions are so bad.

24               Does that make sense?

25               The other concern we have is about what it
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 2   means for existing plans in place, including consent

 3   orders.  The Newtown Creek Alliance along with River

 4   Keeper have been fighting a current consent order about

 5   aeration at Newtown Creek for reasons actually over

 6   public health.

 7               And one of the issues we had is saying it's

 8   not a public health concern, people are not supposed to

 9   be recreating there anyway.  We want to know what that

10   would mean for that, because right now the aeration only

11   addresses the oxygen level.  The new level, the bacteria

12   level, does that mean the aeration program will have to

13   be entirely redesigned?

14               And going forward with future consent

15   orders, to promote presumably new standards, we want to

16   make sure there's an open process with the community.

17   The community was left out of a lot of these processes,

18   and I understand there's lots of concern over that, so I

19   want to make sure there's enforcement or a mechanism to

20   insure compliance of efforts.

21               Thank you.

22               MS. McBRIDE:  Thank you very much.

23               That was our last speaker card.  I will

24   repeat for those of you who were not here at the

25   beginning.  The Department is receiving comments
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 2   regarding this proposed rulemaking until 5:00 p.m. on

 3   March 16.

 4               If you'd like to submit comments, you may

 5   mail them into Robert Simson at the New York State DEC.

 6   The mailing address is 625 Broadway, Albany, New York

 7   12233-3500.  I will have Mr. Stoner here give the e-mail

 8   address.

 9               Sorry, we do have a couple more speakers.

10   Also, information for sending in comments is at the

11   table out in the hallway.

12               Noelle Thurlow is our next speaker.

13               MS. THURLOW:  Hello, I'm Noelle Thurlow, I

14   run a small kayaking paddleboard company in Hoboken, the

15   other state across the river, the Hudson River.  I bring

16   children, I do lessons for them and a small youth

17   program as well.

18               If you've ever done any paddleboarding, then

19   you know we're all in the water.  We fall off all the

20   time, the children jump off, they love it.  It's a

21   wonderful opportunity.  I make sure to include

22   environmental education with every program that I do,

23   so they're learning to understand the Hudson River

24   estuary.

25               So I would love it for the water to be as
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 2   clean as possible for the children and all people that

 3   use the water.

 4               Thank you.

 5               MS. McBRIDE:  Thank you.

 6               Karen Craddock?

 7               MS. CRADDOCK:  Hi.  My name is Karen

 8   Craddock.  I'm a breast cancer survivor and I grew up on

 9   Long Island on the North Shore near the Throgs Neck

10   Bridge.

11               I've always been afraid of the water quality

12   in the area on the North Shore of Long Island, going to

13   Queens where we did hang out.

14               I am a member of the Empire Cancer Survivor

15   Dragon Boat Team.  I'm also a member of the Guardians of

16   Flushing Bay.  This is a group of Dragon boaters who are

17   in the Flushing Bay who are concerned about the water

18   quality.

19               Our mission is to preserve and protect the

20   water quality of the Bay in order to save human contact

21   with the human body.  I'm involved in the team because

22   we're very concerned about the environment and our

23   health risks due to the gradual destruction and abuse of

24   the ecosystem that New York has grown industrially over

25   the decades.
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 2               Why I'm concerned about the Bay is that it's

 3   the only protected bay in our area fit for human powered

 4   water sports and other activities that have incidental

 5   direct contact with the water.

 6               Also, I see people fishing off the dock.  I

 7   don't know if it's for personal consumption or illegal

 8   commercial comsumption, but I fear that toxic catch is

 9   ending up on a plate somewhere.

10               Personally, I have seen water pouring out of

11   the CSO.  It smells horrible, you can see sometimes a

12   cloudy discharge in the water.  I'm afraid that I will

13   get sick or get an infection as many teammates have in

14   the past.  I'm trying to cover myself head to toe with

15   as many layers as possible.

16               Even though our hands are in the water, we

17   do get splashed all the time.  We accidentally swallow

18   it and it's not a pleasant experience.

19               What we want is the water quality be raised

20   to a level where it's swimmable, at least when we have

21   primary contact with the water to not feel as though

22   we're in danger of harming yourself.

23               Paddlers have direct contact with the water.

24   I think it's assumed that we're above it so therefore

25   we're not near it, but we are in it.  Please make
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 2   changes for us to be safe.

 3               Thank you.

 4               MS. McBRIDE:  Thank you.

 5               Maria Melian?

 6               MS. MELIAN:  I'm Maria Melian, I'm also part

 7   of the Empire Dragon Boat Team.  We're one of the many,

 8   many dragon boat teams that use Flushing Bay as our only

 9   lake, actually.  It's a huge sport, started in Asia, and

10   it's very strong in Canada and the West Coast.

11               The water basically is filthy.  Part of it

12   is industrial waste, but most of it is from human sewage

13   from the CSOs.  And it's due to faulty engineering.

14   This can be fixed.  It takes time, it takes money and it

15   takes effort, but it can be done.

16               I lived here in the 70s, I saw the Hudson, I

17   smelled the Hudson.  It is a different thing now.  I saw

18   the tens, I see it now, it can be done.  We just need

19   everybody and we need the government to do something

20   about it.

21               And the idea -- somebody, I can't remember,

22   EPA had the idea of putting disinfectant in the sewers?

23   In the water?  We're cancer survivors on our team.

24   That's not what we need.  We don't need more chemicals

25   in our water.  We need engineering solutions, which can
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 2   be done.

 3               Thank you.

 4               MS. McBRIDE:  Edith Kantrowitz?

 5               MS. KANTROWITZ:  Hi, Edith Kantrowitz,

 6   president of New York City Friends of Clearwater.  We

 7   are a chartered club, the Clearwater organization

 8   originally started by Pete Seeger to clean up the Hudson

 9   River.  And so we are continuing to work on cleaning up

10   the Hudson River.  Of course, we're very interested in

11   the other waterways in the New York City area and making

12   sure they're clean and swimmable and healthy for us to

13   put our bodies into if we're going to swim and recreate

14   in other ways.

15               So we would like basically to express our

16   support for the proposed rulemaking, but there are some

17   changes that we'd like to recommend.  These were

18   directly suggested by the Water Infrastructure Matters

19   Coalition.  You may have already heard them today

20   because I came up late because of the line.

21               I'd like to reiterate our support for those

22   principles that the designated used for Class SD waters

23   should explicitly include primary contact recreation.

24   We recognize that designated uses and water quality

25   criteria should both be included.
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 2               Number 2, the DEC should survey and assess

 3   how people are using the water so we have a better

 4   picture of recreation.

 5               Number 3, measures should be taken to make

 6   sure that these criteria are integrated into the City's

 7   sewage overflow reduction plans.

 8               Number 4, the sample should be based on a

 9   single sample approach rather than an average sample.

10               The DEC should revise the draft regulations

11   to insure that the EPA beach act standards apply to

12   these waters, and also for measuring the water quality.

13   The sample should be taken from the near shore areas

14   where people swim and are paddling, rather than out in

15   the middle of the water where people are not as likely

16   to be.

17               Again, we want to endorse the suggestions of

18   the Water Infrastructure Matters Coalition to see

19   everything is done to make the water as clean and

20   healthy as possible.

21               Thank you.

22               MS. McBRIDE:  Thank you.

23               Robert Coover?

24               MR. COOVER:  I'd like to add my support of

25   the points mentioned by the previous speaker, endorse
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 2   storm water matters, the ongoing existing use as primary

 3   contact or recreation of these waters and support

 4   general continuing use of such.

 5               MS. McBRIDE:  Thank you.

 6               Mark Ringenary?

 7               MR. RINGENARY:  Good afternoon.  I'm from

 8   the National Park Service -- Gateway Recreation is our

 9   name.  We'd like to see more recreaction -- the City

10   supporting it -- we have a number of people using

11   recreational activities.

12               We have a biologist in the park testing the

13   water.  I can tell you Jamaica Bay is very bad.  I don't

14   know the indicators the DEC looks at in the background

15   -- people can get a false sense of security by passing

16   measures.

17               I'd love to have better control.  I want to

18   know there's monitoring to keep people safe who are

19   using the water for specific recreational activities.  I

20   want to inform the public if there's a problem -- I want

21   to know what kind of enforcement you will use to

22   regulate or try to control this, engineering-wise?  How

23   to educate the public on these issues?

24               Again, it's a question for me that I see

25   people using the water who don't know there is a problem
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 2   --

 3               One side comment before I'm done.  I live on

 4   Staten Island.  After Sandy -- a lot of houses,

 5   infrastructure, plus vegetation -- I see trees being cut

 6   down all over the place.  The tree program helps, but

 7   the city parks, it wiped out the underbrush in certain

 8   areas.  Standing trees were impacted, high winds -- the

 9   water system, its impact is a big issue in the City.

10               Thank you.

11               MS. McBRIDE:  Thank you.

12               Robin Kriesberg?

13               MS. KREISBERG:  Good afternoon.  I'm Robin

14   Kriesberg, I'm the policy director of Bronx River

15   Alliance.  We partnership to protect, improve and

16   restore the Bronx River, and I'm also on the steering

17   committee for the Storm Water Infrastructure Matters

18   Group, a citywide coalition of more than 60

19   organizations advocating for swimmable and fishable

20   waters in New York City.

21               We enthusiasticly support the proposed

22   amendments to set the water quality goal of all New York

23   City waters being swimmable, which would make the Bronx

24   River safe for primary contact.

25               Thanks to the tremendous efforts of
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 2   community leaders, concerned citizens and government

 3   officials, the Bronx River has seen a remarkable

 4   resurgence since the 1970s when it was an abandoned

 5   dumping ground.

 6               Today over 5,000 recreational boaters enjoy

 7   the Bronx River every year.  We've opened up seven boat

 8   launches along the year when none previously existed.

 9   Over 9,500 students have touched or been touched by the

10   river.  We work with over 2300 educators who have made

11   the river an outdoor classroom for hundreds of students

12   ever year.

13               It's a testament to the progress that we've

14   made, it came in 2012 when the National Park Service

15   designated the Bronx River as a national water trail.

16   The designated uses of waters of the river should be

17   changed to primary contact to support a variety of

18   recreational and educational activities already taking

19   place on the river.

20               Human powered boats exposes people to the

21   same risks as swimming, so that's why primary contact is

22   really essential.

23               The Bronx River long term control plan

24   process began in February, with a scheduled completion

25   date of June of this year, and the water quality changes
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 2   proposed by DEC should be incorporated into the planning

 3   process to insure that the final plan achieves water

 4   quality standards that protect the public and support

 5   existing uses of the river.

 6               To insure the safety of those coming into

 7   contact with the river, as previously said, water

 8   quality criteria should be based on a single sample

 9   maximum testing approach rather than a 30 day means --

10   five samples per month.  People don't come into contact

11   with average water.  The river should be safe for

12   contact whenever they do come in contact with it.

13               In addition, testing standards should be

14   revised to adopt modern scientifically supported,

15   enterococcus based standards.  Samples should be taken

16   from near shore areas where people actually recreate

17   rather than the middle of the water body.

18               Building on the great progress that's been

19   achieved so far on the Bronx River, we urge DEC to make

20   important regulatory changes to protect the many

21   citizens who depend on a clean and healthy river so they

22   can safely enjoy all the recreational and  educational

23   opportunities it offers.

24               MS. McBRIDE:  Thank you.

25               Randy Ng?
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 2               MR. NG:  Good afternoon.  Thank you,

 3   everybody for your time at this meeting.  My name is

 4   Randy Ng, I am one of the members affiliated with

 5   Flushing Bay, the dragon boat community.  We've bonded

 6   together to call ourselves the Guardians of Flushing

 7   Bay.

 8               I'm one of the coaches of another team.  As

 9   you can see, we have quite a few members here today of

10   the dragon boat community, representatives of the

11   passion of the sport, most importantly of Flushing Bay.

12               We talked about the sport dragon boating,

13   and I will try not to repeat what was talked about.

14   Dragon boating is the ultimate team support.  It's 22

15   people in a boat, ten on the left, ten on the right,

16   brought together to race or to paddle together as one

17   whole team.

18               As you can see, the Empire State Dragon Boat

19   Team is a bunch of cancer survivors.  On my crew, I'm

20   actually the coach of 140 high school students yearly

21   for the last 16 years.

22               What we're trying to do at Flushing Bay is

23   to improve the quality of the bay so it's safe for them

24   to paddle, but really to put forward support for the

25   next generation, to teach these kids and have a safe
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 2   place for them to go to paddle and to learn about

 3   leadership and adversity, working together using this

 4   sport called dragon racing.

 5               Now, Flushing Bay is next to LaGuardia

 6   Airport, we also have challenges there.  There is a

 7   sewage deposit, 1.1 million gallons of sewage is dumped

 8   in, especially during a storm it's more problematic,

 9   just because of the high levels of bacteria, e-coli.

10   Most of times what happens is, Flushing Bay is our only

11   home, where many people actually get sick and some have

12   severe cases that ended up in the emergency room.

13               The other two things that are in our

14   community, we have two municipal sanitation areas that

15   actually block the entrance, the sanitation building

16   that's in our entrance; and the municipal waste facility

17   in the back.  At times you can tell that the municipal

18   waste, the liquids come through the sewage and create

19   the slick and smell and engage bacteria that are in our

20   waters.

21               We also have two cement treatment plants,

22   cement concrete plants, which one is owned by the

23   Department of Transportation.

24               So what we're here today, to support and

25   asking for help in education, we're asking for help in
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 2   learning what to do, how we can be part of this

 3   community to improve the water system.

 4               As you can see today, many of our team

 5   members, our group, Guardians of Flushing Bay, have a

 6   passion to be here to try to improve the water quality.

 7               Again, for me as a coach, I'm also the coach

 8   of Team USA.  A lot of members train here on the

 9   national level team.  I ask for your help, not only for

10   us, not only for the breast cancer survivors, but for

11   future generations.

12               Thank you.

13               MS. McBRIDE:  On behalf of the DEC I want to

14   thank you all for coming out this afternoon and giving

15   us your comments.  Again, Comments will be received

16   until March 16.  Thank you.

17               (Time noted:  1:06 p.m.)

18               (Matter concluded.)
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 4               I, Jeffrey Shapiro, a Shorthand Reporter and

 5   Notary Public, within and for the State of New York, do

 6   hereby certify that I reported the proceedings in the

 7   within-entitled matter, on Monday, March 9, 2015, at the

 8   offices of the ENVIRONMENTAL PROTECTION AGENCY, 290

 9   Broadway, 27th Floor, New York, New York, and that this

10   is an accurate transcription of these proceedings.

11               IN WITNESS WHEREOF, I have hereunto set my

12   hand this 19th day of March, 2015.
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            2                  P R O C E E D I N G S



            3               MS. McBRIDE:  Good afternoon, everyone.  My



            4   name is Molly McBride, I'm an administrative law judge



            5   with the New York City Department of Environmental



            6   Conservation, and presiding over this afternoon's



            7   legislative comment session.



            8               The purpose of this session is to receive



            9   comments from the public regarding the proposed



           10   rulemaking to amend Parts 701 and 703 of Title 6 of the



           11   official Compilation of Codes, Rules and Regulations of



           12   the State of New York.



           13               The purpose of this rulemaking is to change



           14   the right to require the quality of Class 1 and Class SD



           15   bathing surface waters to be suitable for primary



           16   contact recreation such as swimming; the rulemaking is



           17   necessary to meet the swimmable goal of the Federal



           18   Clean Water Act.



           19               Notice of this hearing was published in



           20   various newspapers that are in the New York City area,



           21   serving this area, as well as the electronic



           22   publication, the Environmental Notice Bulletin, and in



           23   the State Register.



           24               As I said, the purpose of this session is to



           25   receive comments.  This is not a question and answer
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            2   session.  If you do have any questions for DEC staff you



            3   may raise them outside this hearing here today.



            4               In order to make a comment on the record we



            5   will need you to fill out a speaker card.  Cards are



            6   available at the table outside of the room.  If you



            7   would like to make a comment, please make sure you fill



            8   out that speaker card for us.



            9               Public comments will be accepted until March



           10   16.  So comments must be received by the Department by



           11   March 16, 2015 at 5:00 p.m.  Out in the hallway at the



           12   table there we have both the e-mail address and the



           13   mailing address for where you will send those comments



           14   if you need it.  You may also submit a written comment



           15   this afternoon and leave it with our staff.



           16               Before we see if anyone here would like to



           17   make a comment, I want to introduce Scott Stoner from



           18   our Division of Water for a few comments.



           19               MR. STONER:  Thank you, Judge.



           20               Good afternoon everyone.  I'm Scott Stoner,



           21   Chief of the Standards and Analytical Support Section in



           22   the Division of Water in the New York State Department



           23   of Environmental Conservation.



           24               I have a short explanatory statement about



           25   the proposed rulemaking that is the subject of today's
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            2   public hearing.



            3               To protect water quality, the waters of New



            4   York State are grouped into classes with uses designated



            5   for each class, along with standards to protect their



            6   uses.  There are five classes of saline waters defined



            7   in Title 6 of the New York Codes, Rules and Regulations,



            8   abbreviated 6 NYCRR, Part 701.  These classes are SA,



            9   SB, SC, Roman Numeral I and SD.



           10               The federal Clean Water Act requires that,



           11   where attainable, the quality of all waters "provides



           12   for recreation in and on the water."  This is commonly



           13   referred to as the "swimmable" goal of the Clean Water



           14   Act and was to have been achieved by 1983.



           15               Of the five classes of saline waters in New



           16   York State, only three of the classes SA, SB, and SC,



           17   are designated for primary contact recreation, which



           18   includes swimming.  Class 1 and Class SD waters are not



           19   currently designated for primary contact recreation, and



           20   thus do not meet the swimmable goal of the federal Clean



           21   Water Act.  The majority of Class 1 and Class SD waters



           22   are located in New York City, with a few waters located



           23   in Suffolk County.



           24               The purpose of this rule is to ensure that



           25   the Class 1 and Class SD waters meet the swimmable goal
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            2   of the federal Clean Water Act.



            3               The proposed rule would accomplish this by



            4   requiring, in 6 NYCRRR Part 701, that the water quality



            5   for Class 1 and Class SD waters be suitable for primary



            6   contact recreation, and in 6 NYCRR Part 703, by adopting



            7   corresponding standards for total and fecal coliforms to



            8   protect the quality of Class 1 and Class SD waters for



            9   this use.



           10               Thank you.



           11               MS. McBRIDE:  Thank you, Mr. Stoner.



           12               At this time we have not yet received any



           13   speaker cards.  What I will do is keep the record open



           14   for a few more minutes in case anyone is delayed getting



           15   here, and then we'll close the record after that.



           16               We have a speaker card for Rob Buchanan.



           17   You may come forward and make your comment here.



           18               MR. BUCHANAN:  My name is Rob Buchanan.  I'm



           19   co-chair of the New York-New Jersey Harbor Program



           20   Citizens Advisory Committee.  I'm not here to offer



           21   testimony from that group.  We have many comments and we



           22   will be presenting comments.  A colleague of mine of



           23   that group will be presenting comments later if she can



           24   get in the door.



           25               I'm here representing another group of the
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            2   New York City Water Trail Association, and I have



            3   written comments which I will present to you by e-mail,



            4   the easiest way.



            5               But I wanted to make three points in that



            6   group's testimony.



            7               And the first point is that, if you're going



            8   to call something swimmable, that changes the game for a



            9   lot of people.  Our group does a survey of harbor



           10   boaters every year.  The last year we did it, in 2013,



           11   we counted more than 60,000 individuals who were put on



           12   the water by organized community boating groups.  That



           13   doesn't count individuals who launch themselves.



           14               This is a really big number.  Every year



           15   that we've done this survey that number has grown.



           16   We've got waterfront development and access points



           17   expanding.  That number is going to get big.  If you



           18   call water swimmable people are going to expect it to be



           19   swimmable, and they'll want to know.



           20               So, the first point is, how are you



           21   measuring that?  I don't think the harbor survey, which



           22   is a great thing, and I don't mean to discredit the DEP



           23   in any way, but it's not an accurate reflection of



           24   harbor water quality recreation users.



           25               I think you're going to have to expand your
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            2   data points.  As a model I brought this.



            3               (Indicating poster board.)



            4               This is a citizens program that we run



            5   called Citizens Water.  We do quality tests, and if you



            6   look, we test at launch sites, a lot of them, more than



            7   30.  We test weekly, that's what the DEP does too.



            8   Their test sites in the East River, if you look at



            9   those, they've only got two in the middle stretch of



           10   the East River.  They've got 23rd Street and they test



           11   at Hell Gate, and that's it.  Two points, mid current,



           12   mid channel, the results are different.



           13               So, if you are really going to look at



           14   water, look at where people are going to use the water,



           15   because those numbers are going to be a lot tougher, and



           16   I think you have to include them.  So that's my first



           17   point.



           18               The second point is, monitoring and



           19   notification, it's almost impossible for the public to



           20   understand the public agencies' monitoring efforts, and



           21   their notificiation efforts are also difficult, they are



           22   not really user friendly.  If we go to swimmable water



           23   designation, high expectations, that has to be reflected



           24   in better monitoring and more interpretable results.  If



           25   you look at the DEP's result pages on their website,
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            2   they are great, the data is great, but a member of the



            3   public can't make heads or tails of it, they really



            4   cannot.



            5               I want to show you one more -- an example, I



            6   mentioned East 23rd Street as one of their sites.  If



            7   you look at their results for 2014, during the 20 weeks



            8   we tested, every single result they have is less than



            9   30.  I'm talking about enterococcus, that's what we



           10   tested.  Every single result is less than 30.  That



           11   means swimmable across the board.  Green, green, green



           12   all the way across the board.



           13               If you look at our results from Stuyvesant,



           14   which is at 23rd Street, roughly, but we test near the



           15   shore, it's a totally different picture.  It's about 55



           16   or 60 percent green; but the other 35 or 40 perecent is



           17   not green, does not meet swimmable standards.



           18               So if you are going to use the results you



           19   have to be able to see them and ours side by side, and



           20   the public needs to understand those things.



           21               So I think our model is good, I think the



           22   DEC's model is good, there are lots of good models for



           23   presenting, but the notification has to be better.



           24               The third and final point.  Enterococcus is



           25   the standard, what the City uses when they say you can
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            2   go swimming at Coney Island or Staten Island, so it's



            3   understandable for the public.  At this point it's what



            4   we use, what every citizen test group uses.  And it



            5   should be the standard.  I know you have said in your



            6   explanation that you envision this as a multi-part



            7   thing, you want to start with the coliform standards and



            8   switch over to enterococcus in the future.



            9               But I think everything changes when you say



           10   the harbor is swimmable, we're designating the water



           11   waters as swimmable.  I think you should be ready to



           12   explain to people what that means.  And if you don't



           13   have the enterococcus standards in place, if you're



           14   still using this other system, it's going to require the



           15   public to translate from a language they don't



           16   understand to another language they don't understand.



           17   It's going to complicate things.



           18               So, you're charging the game, it's a big,



           19   big step, but be ready.  Be ready on the PR front and on



           20   the communications front, in those three areas.



           21               Thank you.



           22               MS. McBRIDE:  We will go off the record for



           23   a few minutes and give people time to come in, in case



           24   they're delayed down at security.



           25               (Recess taken.)
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            2               MS. McBRIDE:  For those who joined us, I



            3   understand there was a delay at security, so we did go



            4   off the record for a few minutes to allow people to get



            5   upstairs.  We had one speaker so far.



            6               What we're going to do now is call the other



            7   speakers who have signed up, and when I call your name



            8   I'd ask you to please come forward here and give your



            9   comments here at the podium.



           10               Our next speaker is Marlene Donnelly.



           11               MS. DONNELLY:  I'm here to make statements



           12   for two organizations.  I'm a member of the Gowanus



           13   Community Advisory Group under the Superfund Cleanup,



           14   and last month we passed a resolution specifically to



           15   make this entry into this statement.



           16               The Cag is a 50 member organization



           17   compromised of organization members at large.  It was



           18   formed in 2011 as part of the EPA Superfund action for



           19   the Gowanus Canal.



           20               The first resolution was passed unanimously



           21   by this organization in 2012, was directed to the New



           22   York City DEP and copied to the New York State DEC and



           23   reads as follows:



           24               "The Gowanus Canal Superfund Advisory Group



           25   hereby resolves that the water of the Gowanus Canal be
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            2   reclassified from the current industrial standard



            3   designated Class SD.  Class SD only mandates a minimal



            4   level of dissolved oxygen be maintained in the water,



            5   but placed no limits to the level of pathogens in the



            6   waterway.



            7               "The request is that the Gowanus Canal be



            8   reclassified to protect -- given a water classification



            9   that protects this current recreation use, which



           10   includes contact recreation for families with children,



           11   and a reclassification that imposes limits on pathogenic



           12   levels of coliform and bacteria as necessary to insure



           13   that children and others are not exposed to unacceptable



           14   risks, including dangerous disease, due to the simple



           15   act of coming in contact with water while recreating on



           16   the Canal."



           17               That was the resolution.



           18               "We support any change New York City makes



           19   in terms of Class 1 and Class SD waterways that places



           20   new institutional control on the level of pathogens



           21   allowed in Class 1 and Class SD waters.



           22               "However, the rulemaking does not affect the



           23   use designation for water classification.  The above



           24   resolution to protect Gowanus recreation use includes



           25   contact recreation for families and children.
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            2               "The proposed rulemaking should not be a



            3   substitute for reclassification of water based on actual



            4   public use of the public waters.  The Canal community



            5   still looks forward to a water reclassification based on



            6   actual use."



            7               Passed unanimously February 24.  That's



            8   submitted.



            9               I'm also making a statement for the



           10   organization I represent called Friends and Relatives of



           11   the Greater Gowanus.  We are concerned, we support the



           12   changes that there should be pathogen levels of control



           13   for all waterways in the City.  But we are concerned



           14   that the way this is being proposed and the way water is



           15   being tested and assessed is not going to be truly



           16   protective of pathogens and people's use of the water.



           17               We are concerned that the way the rules have



           18   been written that they're not going to actually mandate



           19   a whole lot of change in Class SD waters because of the



           20   way the testing is taking place in the so-called center



           21   of the waterways.



           22               We ask that in moving forward here that we



           23   look for a better way to insure the way people actually



           24   come in contact with the water closer to the shore, that



           25   we become protective of people coming in contact with
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            2   the water in situations where it's not expected to be,



            3   due to climate change and storm surges and other issues.



            4               I wanted to relay a story that, during



            5   Hurricane Sandy, after that issue, a community group



            6   serving Thanksgiving dinners to people in Sheepshead



            7   Bay, where we encountered one woman who had just been



            8   out of the hospital prior to Hurricane Sandy.  She found



            9   herself the day of Sandy wandering in four feet of water



           10   in our streets, the City of New York, with stitches,



           11   having had open surgery days earlier.



           12               And there are people being exposed to



           13   pathogens in a lot more intense ways besides choosing to



           14   recreate because of the climate change and the control



           15   of pathogens in unsafe conditions.



           16               And particularly, the concerns of bacteria



           17   in the waterway that need to be controlled to CSA --



           18   because New York City is, according to the Centers for



           19   Disease Control, has the highest rate of bacteria



           20   resistant infections in the entire country.  It's



           21   becoming a greater concern that bacteria are being



           22   released into our communities more and putting people



           23   more at risk.



           24               Our hospitals have the highest rates of



           25   antibiotic resistant bacteria, they use the sewer
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            2   systems, and these elements would be released.



            3               So we do want levels of control of



            4   pathogens, so we're really going to address climate



            5   change more.  Thank you.



            6               MS. McBRIDE:  Diane Buxbaum?



            7               MS. BUXBAUM:  I'm a member of the same two



            8   groups that the previous speak is a member of.  I'm on



            9   the Cag of the Gowanus Canal, and I am also a member of



           10   -- I don't want to repeat word for word what Marlene



           11   Donnelly just said, but I strongly support everything



           12   that she said.



           13               So if it means a statement that is exactly



           14   as another statement, then you have two of them, and I



           15   will submit that in writing.



           16               What I am concerned about very often is the



           17   ineffective and non-existent addressing of climate



           18   change, and how we are going to clean up our waters.



           19   It's the same thing that Marlene said.  It's absolutely



           20   accurate.



           21               When I look at the shoreline rezoning law, I



           22   think it was 2007 or 2011, I called people at the DEC



           23   and the people doing the rezoning and said, "Are you



           24   addressing climate change?"  They said yes.  There was



           25   one tiny paragraph at the end of the rezoning, which
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            2   actually didn't address anything about sea level rise



            3   and storm changes.



            4               I spoke to a person at DEP at a meeting near



            5   Brooklyn Technical College in Brooklyn Heights, a DEP



            6   presentation on best management practices.  And I said



            7   "Well, are you going to look at climate change?"  At



            8   that point -- well, that's too complicated.  That struck



            9   me as being ineffective, looking at what we need to do



           10   to protect waters.



           11               We have people in my neighborhood who go out



           12   rowing, they go out kayaking in the Gowanus Canal, and



           13   they take young people.  We need to protect them from



           14   the pathogens in the water.  And I think the way it's



           15   being proposed now, the protection will not exist.  I



           16   hope we get a better set of proposals.



           17               Thank you.



           18               MS. McBRIDE:  Thank you.



           19               Akila Simon?



           20               MS. SIMON:  Good afternoon, everybody.  I



           21   too agree with the previous speaker.  I am the head



           22   coach of the Empire Dragon Boat Team, and we do practice



           23   our paddling throughout the duration of April through



           24   October on Flushing Bay.  And it is very disconcerting



           25   for us because there's a lot of fecal matter in the
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            2   water during high and low tide.  Our cancer survivors,



            3   health is a major concern for a lot of us.  I myself, as



            4   well other members on our team, have skin infections



            5   because of the contact with the water, because the



            6   quality is so poor.



            7               So it is really a major concern for us to do



            8   our part to really force the government, DEC, DEP, EPA,



            9   to do something about cleaning up the waterways.  Over



           10   the course of the summer we have over 2,000 padders go



           11   out into the water.



           12               We really would like the designation changed



           13   to primary contact, merely because we are getting



           14   splashed, we're getting flipped, the boats.  People do



           15   actually have contact with the water.  It is very



           16   important that we do something.



           17               We as a boating community have come together



           18   recently and formed something called Guardians of the



           19   Bay, where all of the dragon boat community have come



           20   together.  We're talking about oyster testing, we're



           21   testing the waters during the summertime.  We're really



           22   trying to think of ways that we can do our part, so we



           23   really would like to have the designation changed.



           24               I think it is very important and it is our



           25   home, Flushing Bay is our home.  For 2,000 recreational
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            2   paddlers to move somewhere else, that's something that



            3   is very troubling, especially when there's really



            4   nowhere else for us to go to paddle.  We compete.



            5               Paddling is one of the fastest growing water



            6   sports here, and dragon boat paddling in the United



            7   States, and we don't have another place to call home.



            8   So it's very important that we do our part and you all



            9   do your part to really change the designation for



           10   Flushing Bay.



           11               Thank you.



           12               MS. McBRIDE:  Thank you.



           13               Larry Levine?



           14               MR. LEVINE:  Larry Levine, I'm a senior



           15   attorney with Natural Resources Defense Counsel in New



           16   York.  We are a non-profit environmental organization



           17   working on clean water issues and a whole wide range of



           18   other environmental issues.  We're working on trying to



           19   get the City to clean up its sewer overflows since at



           20   least the 80s, probably the 70s.  We have files in our



           21   office going back, legal records to all those decades.



           22               And so this is a really important moment



           23   that we want the CDC to follow through on both the



           24   proposal, also ongoing and beyond that, and I echo all



           25   the concerns raised previously by the commenters I
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            2   heard, the last few I was here for.



            3               The biggest concern that we have about the



            4   way that the proposal was framed is about whether it's



            5   actually changing the use designation.  And that's a



            6   critical point of law, because it has changed the use



            7   designation, and that will in turn trigger application



            8   of federal beach act standards.  Even though it's called



            9   the beach act, they apply not only to beaches, they



           10   apply to all coastal recreational waters, all of these



           11   fall in that definition.  But it applies only to coastal



           12   recreational waters and that is defined for primary



           13   contact use.



           14               So it's really important that the DEC make



           15   very clear in the language of the regulation that they



           16   are in fact changing designated use, and not merely



           17   saying there something else to use for the water quality



           18   issues.



           19               Saying it ought to be swimmable is one



           20   thing, saying that the bacteria level amounts to



           21   swimmability is another thing.  So the proposal right



           22   now is based on old standards from bacteria use,



           23   indicator organism, fecal bacteria, that is outdated



           24   science.



           25               We understand the DEC is in the process for
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            2   all the other waterways that are already designated for



            3   primary contact of updating that standard based on



            4   enteroacoccus bacteria, the best scientific standard.



            5   But the EPA has a new updated version of that standard



            6   in the last couple of years, and so it's critical that



            7   the DEC apply that enterococcus standard to protect



            8   public health in all these water bodies.



            9               In terms of primary contact, there's one



           10   more thing I'd like to say.  In many other



           11   jurisdictions, many other states, EPA regions in fact,



           12   team paddling, even power boating, should be primary



           13   contact recreation precisely for the reason the prior



           14   speaker mentioned, because you do in fact get wet.



           15               Even if you don't intend to submerge



           16   yourself, you do not in fact wholly submerge yourself,



           17   you get wet enough that it amounts to primary contact.



           18   I'm a kayaker myself, I'm sure many in the room are, you



           19   know some of the speakers already.



           20               So it's a legal matter as well, the DEC in



           21   regulation should be treating kayaking, boat paddling as



           22   primary contact activity.  And as a result, it exists



           23   for use legally, people are in fact doing it, and the



           24   DEC needs to protect that existing use under the Clean



           25   Water Act and comply with the law.
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            2               One last point, which I think someone else



            3   alluded to, is how compliance is measured with these



            4   standards.  Typically sampling now is mid channel.



            5   People come in contact with the water much more



            6   frequently and extensively near shore.  So the



            7   regulations ought to be clear as to how compliance is



            8   measured, and that should be measured based on near



            9   shore water quality, not after sewage discharges have



           10   been diluted further into the center of a stream,



           11   especially a flowing water body is going to be diluted



           12   rapidly towards the center, the Hudson River for



           13   example.



           14               There's lots of kayaking going on, near



           15   shore is a lot more polluted than the center of the



           16   channel.  It's an integral part of water quality, the



           17   cleanup to support primary contact.



           18               And so I will close with that, and say that



           19   I support moving ahead with what the DEC has proposed,



           20   but further, submit that the DEC needs to go further at



           21   this time, not merely additional issues for a future



           22   date, to have a rule that fully complies with what the



           23   Clean Water Act requires to fully protect public health.



           24               The rule language should be revised to



           25   further what appears to be DEC's intent, to in fact
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            2   achieve that and protect public health and comply with



            3   the law.



            4               MS. McBRIDE:  Thank you.



            5               Robert Bake?



            6               MR. BAKE:  Hi, I'm Robert Bake, I'm



            7   president of the Brooklyn Bird Club.  Of course I



            8   support the clean water around New York City.  Primary



            9   use should be safe for people, no brainer.  That it



           10   isn't already is unconscionable.  I understand it's a



           11   difficult process.



           12               I'd like to, as a member of the birding



           13   community and the environmental community, I'd like to



           14   say that it's not just for people, it's also for the



           15   wildlife that uses the waters of New York City.



           16               I'm sure they are susceptible to the



           17   infections that people are, and there's also the whole



           18   ecosystem, especially I'm very familiar with Jamaica



           19   Bay, the fecal discharge from the sewage treatment



           20   plants raised the levels of bacteria and nutrients in



           21   the Bay and contributed to the devastation of our



           22   environment, the lack of resilience in the Bay.



           23               The grasslands have been reduced 30 percent



           24   in the last 15 or 20 years.  And they have been



           25   projected to lose all the grassland in Jamaica Bay, if
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            2   the trend isn't reversed.  It's being reversed, but



            3   especially in these times of climate change, we need the



            4   resilience of the bays, the waterways of New York City,



            5   returning the water to a natural state should be a



            6   primary purpose of EPA work, all our work.



            7               That's it.  Thank you.



            8               MS. McBRIDE:  Thank you.



            9               Shino Tanikama?



           10               MS TANIKAMA:  Good afternoon.  My name is



           11   Shino Tanikama.  I'm with the New York City Tunnel and



           12   Water Conservation District.  Today I'm speaking as the



           13   alternate New York co-chair of the New York-New Jersey



           14   Harbor Citizen Advisory Committee.  We submitted our



           15   letter a while ago.  I will speak to what we already



           16   submitted, but I'd like the opportunity to share with



           17   the rest of the members of the public what we submitted.



           18               We would like more clearly amended



           19   designated use.  As Larry mentioned, I think the way to



           20   interpret the current proposal is changing the water



           21   quality standards without really explicitly changing the



           22   designated use.  We would like to have the language



           23   changed to say that Class I saline surface water, the



           24   best usage of Class I waters are primary contact



           25   recreation and fishing.
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            2               We'd like to have the words "primary contact



            3   recreation" explicitly inserted into the section of the



            4   water quality standards that talks about the designated



            5   use and the best usage.



            6               Likewise, for Class SD, we'd like the best



            7   usage of Class SD waters to be primary contact



            8   recreation and fishing.  So we would like for inclusion



            9   of the word "primary in" that language.



           10               We would also like to protect existing uses,



           11   and that might entail the New York DEC conducting a full



           12   assessment of existing uses.  Beyond setting the goal



           13   for fishable and swimmable, which we are fully



           14   supportive of, I think we need to really look at how the



           15   water bodies are currently being used, and insure that



           16   we do everything to meet the goal, because the uses are



           17   already there as existing uses.



           18               All I'm saying is, really, we don't want



           19   anybody to say we can't meet these water quality goals.



           20   We want people to really look at how the water bodies



           21   are used today without meeting these goals, so that we



           22   can meet the water quality goals.



           23               We'd also like to switch to enterococcus as



           24   part of this amendment process.  I understand the DEC



           25   will be switching to using enterococcus as an indicator
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            2   next year or the year after, but we think it would be



            3   prudent for us to actually do this now to avoid



            4   confusion in the future.



            5               We also want water quality criteria to be



            6   relevant to the people who use the waters.  What I mean



            7   is, the current standard is based on the geometric means



            8   over 30 days.  However, people are using the water today



            9   or yesterday, on that particular day, to the users of



           10   the water bodies, the geometric mean over 30 days is



           11   irrelevant.  You're exposed to a high concentration of



           12   bacteria on a given day, it doesn't really matter if the



           13   average is lower than the standard.



           14               We would like something that is more



           15   relevant and more protective of the users of the body.



           16   Along the same line, I know as an environmental



           17   educator, I take small children to sample the water once



           18   a month throughout the year.  Ironically, the only month



           19   that I don't sample is when school is not in session,



           20   July and August.



           21               But the rest of the year I do go out to the



           22   river, fill up a bucket of water, and we do come into



           23   contact with that water.  So in some places it may be



           24   prudent to look at year round water quality standards



           25   and not just seasonal uses.
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            2               Again, I think if the DEC looks at the full



            3   existing uses and analyzes how the water bodies are



            4   being used, you would know which water bodies warrant



            5   year round protection.



            6               Finally, we would like to know how this



            7   change will be integrated into the ongoing water quality



            8   improvement program, particularly the long term control



            9   planning process to the CSO and NS in the City.



           10               We are presuming these standards will be



           11   incorporated into the planning process, but we would



           12   like clarity on how the City will amend the LTC plan



           13   submitted already, or if they are going to be



           14   resubmitting those plans.  We need guidelines and



           15   clarification on that point.



           16               Again, the City Advisory Committee of New



           17   York-New Jersey supports this initiative, but we'd like



           18   to see strengthening of the proposal.



           19               Thank you.



           20               MS. McBRIDE:  Thank you.



           21               Ate Atema.



           22               MR. ATEMA:  My name is Ate Atema, I'll be



           23   brief.  I'm speaking as a citizen, as a lover of this



           24   city, as a lover of cities in general, as an architect



           25   and somebody who's been working for the last three years
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            2   in developing a strategy for preventing storm water from



            3   combining with raw sewage to creat the CSOs that are



            4   driving the problems we're speaking about today.



            5               The really big picture for me is, this is an



            6   opportunity for New York City to establish itself as a



            7   leader in green infrastructure and demonstrating that



            8   large cities can be responsible ecological citizens of



            9   the planet.  We all, I think, understand the benefits of



           10   density, and I think any opportunity New York City has



           11   to take leadership in that area should be embraced.



           12               So that's, I think, something like the



           13   primary contact recreation standards is the right goal,



           14   it's a very simple one, it's clear, it's a goal I think



           15   everybody agrees we want to get to.  We want to be able



           16   to swim in our waters, we want to able to fish in our



           17   waters and to be able to know that sewage is not



           18   discharged into our waters.



           19               And so, I think there's an elegance and



           20   simplicity to the goal, and we should get there as soon



           21   as possible.



           22               Thank you.



           23               MS. McBRIDE:  Thank you very much.



           24               Dierdre Cossman?



           25               MS. COSSMAN:  Hi, my name is Dierdre Cossman
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            2   and I'm member of the Empire Dragon Boat Racing Team.



            3   And we practice on Flushing Bay, and obviously a lot of



            4   the same points have been made already by Coach Akila



            5   Simon.



            6               And basically it's about not only the water



            7   quality getting changed for the designation of these



            8   waters to primary contact, because on a regular basis,



            9   which is a few times a week, we're out there paddling



           10   with hundreds of others every week, and there have been



           11   incidents of infection and rash and things, just from



           12   paddling and getting splashed by the water.



           13               So it's important that the designation is



           14   changed to be amended for not just water quality



           15   criteria, but the actual language for primary contact



           16   recreation.



           17               Thank you.



           18               MS. McBRIDE:  Thank you.



           19               Ira Gershenbaum.



           20               MR. GERSHENBAUM:  My name is Ira



           21   Gershenbaum, I'm here representing myself and River



           22   Keeper.  Two points.  One point is, I missed the first



           23   part of this hearing because of the security procedures



           24   outside.  Many people are also coming in right now



           25   because of that and missed much.  I arrived early, not
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            2   early enough, an hour early.



            3               The second thing is, I'm a swimmer, I like



            4   to swim in the Hudson River.  The only thing that



            5   prevents me from currently swimming in the Hudson River



            6   is the fact I don't have access to it.  Many who want to



            7   swim in the Hudson River are afraid of it.  And this



            8   initiative should help that.  Hopefully, at some point



            9   it will also help the fact that the bad news comes out



           10   whenever a swim, an organized swim, people come out with



           11   mustaches from the Hudson River because of sewage and



           12   things in the water.



           13               Thank you.



           14               MS. McBRIDE:  Thank you.



           15               Peter Molinski?



           16               MR. MOLINSKI:  I'm speaking from the New



           17   York Harbor Foundation, the oyster project.  We do a lot



           18   of work, primary contact work, in the water restoring



           19   oysters to the harbor.  So we have high school students



           20   diving in the water from the end of April through the



           21   end of November.  So I echo the point of widening the



           22   season for primary contact uses, that we are in the



           23   water for July and August.



           24               And just -- someone else mentioned -- more



           25   clarification -- I might have missed it, I was late,
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            2   based on the line -- what exactly the new designation



            3   means, whether there's any action on DEC's part to



            4   change the quality of the water or simply a designation



            5   to change the -- I'm unclear about it.



            6               MS. McBRIDE:  Thank you very much.



            7               Willis Elkins?



            8               MR. ELKINS:  I'm Willis Elkins, from the



            9   Newtown Creek Alliance -- a couple of comments.  One of



           10   the SD water bodies, which means one of most polluted



           11   the in the City.  So generally, we're supportive of this



           12   effort.



           13               It's difficult for us to make progress on



           14   the waterway, especially with existing use saying there



           15   already are people recreating on the water.  The agency



           16   says it doesn't matter, conditions don't reflect that.



           17               So, a couple concerns we have, though,



           18   because some of the places in Newtown Creek have such



           19   poor water quality, we're interested in knowing what the



           20   mechanism is to enforce the compliance?  We want to make



           21   sure the responsible agencies are responsible for



           22   cleaning that up and don't have a way of getting out of



           23   this because conditions are so bad.



           24               Does that make sense?



           25               The other concern we have is about what it
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            2   means for existing plans in place, including consent



            3   orders.  The Newtown Creek Alliance along with River



            4   Keeper have been fighting a current consent order about



            5   aeration at Newtown Creek for reasons actually over



            6   public health.



            7               And one of the issues we had is saying it's



            8   not a public health concern, people are not supposed to



            9   be recreating there anyway.  We want to know what that



           10   would mean for that, because right now the aeration only



           11   addresses the oxygen level.  The new level, the bacteria



           12   level, does that mean the aeration program will have to



           13   be entirely redesigned?



           14               And going forward with future consent



           15   orders, to promote presumably new standards, we want to



           16   make sure there's an open process with the community.



           17   The community was left out of a lot of these processes,



           18   and I understand there's lots of concern over that, so I



           19   want to make sure there's enforcement or a mechanism to



           20   insure compliance of efforts.



           21               Thank you.



           22               MS. McBRIDE:  Thank you very much.



           23               That was our last speaker card.  I will



           24   repeat for those of you who were not here at the



           25   beginning.  The Department is receiving comments
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            2   regarding this proposed rulemaking until 5:00 p.m. on



            3   March 16.



            4               If you'd like to submit comments, you may



            5   mail them into Robert Simson at the New York State DEC.



            6   The mailing address is 625 Broadway, Albany, New York



            7   12233-3500.  I will have Mr. Stoner here give the e-mail



            8   address.



            9               Sorry, we do have a couple more speakers.



           10   Also, information for sending in comments is at the



           11   table out in the hallway.



           12               Noelle Thurlow is our next speaker.



           13               MS. THURLOW:  Hello, I'm Noelle Thurlow, I



           14   run a small kayaking paddleboard company in Hoboken, the



           15   other state across the river, the Hudson River.  I bring



           16   children, I do lessons for them and a small youth



           17   program as well.



           18               If you've ever done any paddleboarding, then



           19   you know we're all in the water.  We fall off all the



           20   time, the children jump off, they love it.  It's a



           21   wonderful opportunity.  I make sure to include



           22   environmental education with every program that I do,



           23   so they're learning to understand the Hudson River



           24   estuary.



           25               So I would love it for the water to be as
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            2   clean as possible for the children and all people that



            3   use the water.



            4               Thank you.



            5               MS. McBRIDE:  Thank you.



            6               Karen Craddock?



            7               MS. CRADDOCK:  Hi.  My name is Karen



            8   Craddock.  I'm a breast cancer survivor and I grew up on



            9   Long Island on the North Shore near the Throgs Neck



           10   Bridge.



           11               I've always been afraid of the water quality



           12   in the area on the North Shore of Long Island, going to



           13   Queens where we did hang out.



           14               I am a member of the Empire Cancer Survivor



           15   Dragon Boat Team.  I'm also a member of the Guardians of



           16   Flushing Bay.  This is a group of Dragon boaters who are



           17   in the Flushing Bay who are concerned about the water



           18   quality.



           19               Our mission is to preserve and protect the



           20   water quality of the Bay in order to save human contact



           21   with the human body.  I'm involved in the team because



           22   we're very concerned about the environment and our



           23   health risks due to the gradual destruction and abuse of



           24   the ecosystem that New York has grown industrially over



           25   the decades.
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            2               Why I'm concerned about the Bay is that it's



            3   the only protected bay in our area fit for human powered



            4   water sports and other activities that have incidental



            5   direct contact with the water.



            6               Also, I see people fishing off the dock.  I



            7   don't know if it's for personal consumption or illegal



            8   commercial comsumption, but I fear that toxic catch is



            9   ending up on a plate somewhere.



           10               Personally, I have seen water pouring out of



           11   the CSO.  It smells horrible, you can see sometimes a



           12   cloudy discharge in the water.  I'm afraid that I will



           13   get sick or get an infection as many teammates have in



           14   the past.  I'm trying to cover myself head to toe with



           15   as many layers as possible.



           16               Even though our hands are in the water, we



           17   do get splashed all the time.  We accidentally swallow



           18   it and it's not a pleasant experience.



           19               What we want is the water quality be raised



           20   to a level where it's swimmable, at least when we have



           21   primary contact with the water to not feel as though



           22   we're in danger of harming yourself.



           23               Paddlers have direct contact with the water.



           24   I think it's assumed that we're above it so therefore



           25   we're not near it, but we are in it.  Please make
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            2   changes for us to be safe.



            3               Thank you.



            4               MS. McBRIDE:  Thank you.



            5               Maria Melian?



            6               MS. MELIAN:  I'm Maria Melian, I'm also part



            7   of the Empire Dragon Boat Team.  We're one of the many,



            8   many dragon boat teams that use Flushing Bay as our only



            9   lake, actually.  It's a huge sport, started in Asia, and



           10   it's very strong in Canada and the West Coast.



           11               The water basically is filthy.  Part of it



           12   is industrial waste, but most of it is from human sewage



           13   from the CSOs.  And it's due to faulty engineering.



           14   This can be fixed.  It takes time, it takes money and it



           15   takes effort, but it can be done.



           16               I lived here in the 70s, I saw the Hudson, I



           17   smelled the Hudson.  It is a different thing now.  I saw



           18   the tens, I see it now, it can be done.  We just need



           19   everybody and we need the government to do something



           20   about it.



           21               And the idea -- somebody, I can't remember,



           22   EPA had the idea of putting disinfectant in the sewers?



           23   In the water?  We're cancer survivors on our team.



           24   That's not what we need.  We don't need more chemicals



           25   in our water.  We need engineering solutions, which can

�

                                                                       36







            1                       DEC Public Hearing



            2   be done.



            3               Thank you.



            4               MS. McBRIDE:  Edith Kantrowitz?



            5               MS. KANTROWITZ:  Hi, Edith Kantrowitz,



            6   president of New York City Friends of Clearwater.  We



            7   are a chartered club, the Clearwater organization



            8   originally started by Pete Seeger to clean up the Hudson



            9   River.  And so we are continuing to work on cleaning up



           10   the Hudson River.  Of course, we're very interested in



           11   the other waterways in the New York City area and making



           12   sure they're clean and swimmable and healthy for us to



           13   put our bodies into if we're going to swim and recreate



           14   in other ways.



           15               So we would like basically to express our



           16   support for the proposed rulemaking, but there are some



           17   changes that we'd like to recommend.  These were



           18   directly suggested by the Water Infrastructure Matters



           19   Coalition.  You may have already heard them today



           20   because I came up late because of the line.



           21               I'd like to reiterate our support for those



           22   principles that the designated used for Class SD waters



           23   should explicitly include primary contact recreation.



           24   We recognize that designated uses and water quality



           25   criteria should both be included.
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            2               Number 2, the DEC should survey and assess



            3   how people are using the water so we have a better



            4   picture of recreation.



            5               Number 3, measures should be taken to make



            6   sure that these criteria are integrated into the City's



            7   sewage overflow reduction plans.



            8               Number 4, the sample should be based on a



            9   single sample approach rather than an average sample.



           10               The DEC should revise the draft regulations



           11   to insure that the EPA beach act standards apply to



           12   these waters, and also for measuring the water quality.



           13   The sample should be taken from the near shore areas



           14   where people swim and are paddling, rather than out in



           15   the middle of the water where people are not as likely



           16   to be.



           17               Again, we want to endorse the suggestions of



           18   the Water Infrastructure Matters Coalition to see



           19   everything is done to make the water as clean and



           20   healthy as possible.



           21               Thank you.



           22               MS. McBRIDE:  Thank you.



           23               Robert Coover?



           24               MR. COOVER:  I'd like to add my support of



           25   the points mentioned by the previous speaker, endorse
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            2   storm water matters, the ongoing existing use as primary



            3   contact or recreation of these waters and support



            4   general continuing use of such.



            5               MS. McBRIDE:  Thank you.



            6               Mark Ringenary?



            7               MR. RINGENARY:  Good afternoon.  I'm from



            8   the National Park Service -- Gateway Recreation is our



            9   name.  We'd like to see more recreaction -- the City



           10   supporting it -- we have a number of people using



           11   recreational activities.



           12               We have a biologist in the park testing the



           13   water.  I can tell you Jamaica Bay is very bad.  I don't



           14   know the indicators the DEC looks at in the background



           15   -- people can get a false sense of security by passing



           16   measures.



           17               I'd love to have better control.  I want to



           18   know there's monitoring to keep people safe who are



           19   using the water for specific recreational activities.  I



           20   want to inform the public if there's a problem -- I want



           21   to know what kind of enforcement you will use to



           22   regulate or try to control this, engineering-wise?  How



           23   to educate the public on these issues?



           24               Again, it's a question for me that I see



           25   people using the water who don't know there is a problem
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            2   --



            3               One side comment before I'm done.  I live on



            4   Staten Island.  After Sandy -- a lot of houses,



            5   infrastructure, plus vegetation -- I see trees being cut



            6   down all over the place.  The tree program helps, but



            7   the city parks, it wiped out the underbrush in certain



            8   areas.  Standing trees were impacted, high winds -- the



            9   water system, its impact is a big issue in the City.



           10               Thank you.



           11               MS. McBRIDE:  Thank you.



           12               Robin Kriesberg?



           13               MS. KREISBERG:  Good afternoon.  I'm Robin



           14   Kriesberg, I'm the policy director of Bronx River



           15   Alliance.  We partnership to protect, improve and



           16   restore the Bronx River, and I'm also on the steering



           17   committee for the Storm Water Infrastructure Matters



           18   Group, a citywide coalition of more than 60



           19   organizations advocating for swimmable and fishable



           20   waters in New York City.



           21               We enthusiasticly support the proposed



           22   amendments to set the water quality goal of all New York



           23   City waters being swimmable, which would make the Bronx



           24   River safe for primary contact.



           25               Thanks to the tremendous efforts of
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            2   community leaders, concerned citizens and government



            3   officials, the Bronx River has seen a remarkable



            4   resurgence since the 1970s when it was an abandoned



            5   dumping ground.



            6               Today over 5,000 recreational boaters enjoy



            7   the Bronx River every year.  We've opened up seven boat



            8   launches along the year when none previously existed.



            9   Over 9,500 students have touched or been touched by the



           10   river.  We work with over 2300 educators who have made



           11   the river an outdoor classroom for hundreds of students



           12   ever year.



           13               It's a testament to the progress that we've



           14   made, it came in 2012 when the National Park Service



           15   designated the Bronx River as a national water trail.



           16   The designated uses of waters of the river should be



           17   changed to primary contact to support a variety of



           18   recreational and educational activities already taking



           19   place on the river.



           20               Human powered boats exposes people to the



           21   same risks as swimming, so that's why primary contact is



           22   really essential.



           23               The Bronx River long term control plan



           24   process began in February, with a scheduled completion



           25   date of June of this year, and the water quality changes
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            2   proposed by DEC should be incorporated into the planning



            3   process to insure that the final plan achieves water



            4   quality standards that protect the public and support



            5   existing uses of the river.



            6               To insure the safety of those coming into



            7   contact with the river, as previously said, water



            8   quality criteria should be based on a single sample



            9   maximum testing approach rather than a 30 day means --



           10   five samples per month.  People don't come into contact



           11   with average water.  The river should be safe for



           12   contact whenever they do come in contact with it.



           13               In addition, testing standards should be



           14   revised to adopt modern scientifically supported,



           15   enterococcus based standards.  Samples should be taken



           16   from near shore areas where people actually recreate



           17   rather than the middle of the water body.



           18               Building on the great progress that's been



           19   achieved so far on the Bronx River, we urge DEC to make



           20   important regulatory changes to protect the many



           21   citizens who depend on a clean and healthy river so they



           22   can safely enjoy all the recreational and  educational



           23   opportunities it offers.



           24               MS. McBRIDE:  Thank you.



           25               Randy Ng?
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            2               MR. NG:  Good afternoon.  Thank you,



            3   everybody for your time at this meeting.  My name is



            4   Randy Ng, I am one of the members affiliated with



            5   Flushing Bay, the dragon boat community.  We've bonded



            6   together to call ourselves the Guardians of Flushing



            7   Bay.



            8               I'm one of the coaches of another team.  As



            9   you can see, we have quite a few members here today of



           10   the dragon boat community, representatives of the



           11   passion of the sport, most importantly of Flushing Bay.



           12               We talked about the sport dragon boating,



           13   and I will try not to repeat what was talked about.



           14   Dragon boating is the ultimate team support.  It's 22



           15   people in a boat, ten on the left, ten on the right,



           16   brought together to race or to paddle together as one



           17   whole team.



           18               As you can see, the Empire State Dragon Boat



           19   Team is a bunch of cancer survivors.  On my crew, I'm



           20   actually the coach of 140 high school students yearly



           21   for the last 16 years.



           22               What we're trying to do at Flushing Bay is



           23   to improve the quality of the bay so it's safe for them



           24   to paddle, but really to put forward support for the



           25   next generation, to teach these kids and have a safe
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            2   place for them to go to paddle and to learn about



            3   leadership and adversity, working together using this



            4   sport called dragon racing.



            5               Now, Flushing Bay is next to LaGuardia



            6   Airport, we also have challenges there.  There is a



            7   sewage deposit, 1.1 million gallons of sewage is dumped



            8   in, especially during a storm it's more problematic,



            9   just because of the high levels of bacteria, e-coli.



           10   Most of times what happens is, Flushing Bay is our only



           11   home, where many people actually get sick and some have



           12   severe cases that ended up in the emergency room.



           13               The other two things that are in our



           14   community, we have two municipal sanitation areas that



           15   actually block the entrance, the sanitation building



           16   that's in our entrance; and the municipal waste facility



           17   in the back.  At times you can tell that the municipal



           18   waste, the liquids come through the sewage and create



           19   the slick and smell and engage bacteria that are in our



           20   waters.



           21               We also have two cement treatment plants,



           22   cement concrete plants, which one is owned by the



           23   Department of Transportation.



           24               So what we're here today, to support and



           25   asking for help in education, we're asking for help in
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            2   learning what to do, how we can be part of this



            3   community to improve the water system.



            4               As you can see today, many of our team



            5   members, our group, Guardians of Flushing Bay, have a



            6   passion to be here to try to improve the water quality.



            7               Again, for me as a coach, I'm also the coach



            8   of Team USA.  A lot of members train here on the



            9   national level team.  I ask for your help, not only for



           10   us, not only for the breast cancer survivors, but for



           11   future generations.



           12               Thank you.



           13               MS. McBRIDE:  On behalf of the DEC I want to



           14   thank you all for coming out this afternoon and giving



           15   us your comments.  Again, Comments will be received



           16   until March 16.  Thank you.



           17               (Time noted:  1:06 p.m.)



           18               (Matter concluded.)



           19



           20



           21



           22



           23



           24



           25
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            2               C E R T I F I C A T I O N



            3



            4               I, Jeffrey Shapiro, a Shorthand Reporter and



            5   Notary Public, within and for the State of New York, do



            6   hereby certify that I reported the proceedings in the



            7   within-entitled matter, on Monday, March 9, 2015, at the



            8   offices of the ENVIRONMENTAL PROTECTION AGENCY, 290



            9   Broadway, 27th Floor, New York, New York, and that this



           10   is an accurate transcription of these proceedings.



           11               IN WITNESS WHEREOF, I have hereunto set my



           12   hand this 19th day of March, 2015.
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1 NEW YORK STATE DEPARTMENT OF ENVI RONMENTAL CONSERVATION | 1
“““““““““““““““““““““““““““““““““““ 2 PROCEEDINGS
2 3 MS. McBRIDE: Good afternoon, everyone. My
$  LEG SLATIVE COMENT HEARING ON THE PROPCSED RULEMAKI NG 4 name is Molly McBride, I'm an administrative law judge
TO AVEND PARTS 701 AND 703 OF 6NYCRR
4 5 with the New York City Department of Environmental
B . 6 Conservation, and presiding over this afternoon's
6 7 legislative comment session.
7 HEARI NG hel d at the offices of the ENVIRONVENTAL | 8 The purpose of this session is to receive
8  PROTECTI ON AGENCY, 290 Broadway, 23rd Floor, New York, 9 comments from the public regarding the proposed
9 New York, on Mnday, March 9, 2015, at 12:00 p.m, 10 rulemaking to amend Parts 701 and 703 of Title 6 of the
10 before Jeffrey Shapiro, a Shorthand Reporter and notary |17 official Compilation of Codes, Rules and Regulations of
i; public, within and for the State of New York. 12 the State of New York.
13 13 The purpose of this rulemaking is to change
14 BEFORE: MOLLY T. MCBRI DE, 14 the right to require the quality of Class 1 and Class SD
Adni ni strative Law Judge 15 bathing surface waters to be suitable for primary
15 16 contact recreation such as swimming; the rulemaking is
16 17 necessary to meet the swimmable goal of the Federal
17 18 Clean Water Act.
18 19 Notice of this hearing was published in
;2 20 various newspapers that are in the New York City area,
1 21 serving this area, as well as the electronic
22 22 publication, the Environmental Notice Bulletin, and in
23 23 the State Register.
24 24 As | said, the purpose of this session is to
25 25 receive comments. This is not a question and answer
Page 2 Page 4
1 APPEARANCES: 1 DEC Public Hearing
2 2 session. If you do have any questions for DEC staff you
Scott J. Stoner, M5 3 may raise them outside this hearing here today.
3 Chi ef Standards and Anal ytical Support Section, DEC 4 In order to make a comment on the record we
4 5 will need you to fill out a speaker card. Cards are
5 6 available at the table outside of the room. If you
6 7 would like to make a comment, please make sure you fill
! 8 out that speaker card for us.
2 9 Public comments will be accepted until March
10 10 16. So comments must be received by the Department by
1 11 March 16, 2015 at 5:00 p.m. Out in the hallway at the
1 12 table there we have both the e-mail address and the
13 13 mailing address for where you will send those comments
14 14 if you need it. You may also submit a written comment
15 15 this afternoon and leave it with our staff.
16 16 Before we see if anyone here would like to
17 17 make a comment, | want to introduce Scott Stoner from
18 18 our Division of Water for a few comments.
19 19 MR. STONER: Thank you, Judge.
20 20 Good afternoon everyone. I'm Scott Stoner,
21 21 Chief of the Standards and Analytical Support Section in
22 22 the Division of Water in the New York State Department
23 23 of Environmental Conservation.
24 24 | have a short explanatory statement about
25 25 the proposed rulemaking that is the subject of today's
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1 DEC Public Hearing 1 DEC Public Hearing
2 public hearing. 2 New York City Water Trail Association, and | have
3 To protect water quality, the waters of New 3 written comments which | will present to you by e-mail,
4 York State are grouped into classes with uses designated 4 the easiest way.
5 for each class, along with standards to protect their 5 But | wanted to make three points in that
6 uses. There are five classes of saline waters defined 6 group's testimony.
7 in Title 6 of the New York Codes, Rules and Regulations, 7 And the first point is that, if you're going
8 abbreviated 6 NYCRR, Part 701. These classes are SA, 8 to call something swimmable, that changes the game for a
9 SB, SC, Roman Numeral | and SD. 9 lot of people. Our group does a survey of harbor
10 The federal Clean Water Act requires that, 10 boaters every year. The last year we did it, in 2013,
11 where attainable, the quality of all waters "provides 11 we counted more than 60,000 individuals who were put on
12 for recreation in and on the water." This is commonly 12 the water by organized community boating groups. That
13 referred to as the "swimmable" goal of the Clean Water 13 doesn't count individuals who launch themselves.
14 Act and was to have been achieved by 1983. 14 This is a really big number. Every year
15 Of the five classes of saline waters in New 15 that we've done this survey that number has grown.
16 York State, only three of the classes SA, SB, and SC, 16 We've got waterfront development and access points
17 are designated for primary contact recreation, which 17 expanding. That number is going to get big. If you
18 includes swimming. Class 1 and Class SD waters are not | 18 call water swimmable people are going to expect it to be
19 currently designated for primary contact recreation, and 19 swimmable, and they'll want to know.
20 thus do not meet the swimmable goal of the federal Clean | 20 So, the first point is, how are you
21 Water Act. The majority of Class 1 and Class SD waters 21 measuring that? | don't think the harbor survey, which
22 are located in New York City, with a few waters located 22 is a great thing, and | don't mean to discredit the DEP
23 in Suffolk County. 23 in any way, but it's not an accurate reflection of
24 The purpose of this rule is to ensure that 24 harbor water quality recreation users.
25 the Class 1 and Class SD waters meet the swimmable goal | 25 | think you're going to have to expand your
Page 6 Page 8
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2 of the federal Clean Water Act. 2 data points. As a model | brought this.
3 The proposed rule would accomplish this by 3 (Indicating poster board.)
4 requiring, in 6 NYCRRR Part 701, that the water quality 4 This is a citizens program that we run
5 for Class 1 and Class SD waters be suitable for primary 5 called Citizens Water. We do quality tests, and if you
6 contact recreation, and in 6 NYCRR Part 703, by adopting 6 look, we test at launch sites, a lot of them, more than
7 corresponding standards for total and fecal coliforms to 7 30. We test weekly, that's what the DEP does too.
8 protect the quality of Class 1 and Class SD waters for 8 Their test sites in the East River, if you look at
9 this use. 9 those, they've only got two in the middle stretch of
10 Thank you. 10 the East River. They've got 23rd Street and they test
11 MS. McBRIDE: Thank you, Mr. Stoner. 11 at Hell Gate, and that's it. Two points, mid current,
12 At this time we have not yet received any 12 mid channel, the results are different.
13 speaker cards. What | will do is keep the record open 13 So, if you are really going to look at
14 for a few more minutes in case anyone is delayed getting 14 water, look at where people are going to use the water,
15 here, and then we'll close the record after that. 15 because those numbers are going to be a lot tougher, and
16 We have a speaker card for Rob Buchanan. 16 | think you have to include them. So that's my first
17 You may come forward and make your comment here. 17 point.
18 MR. BUCHANAN: My name is Rob Buchanan. I'm 18 The second point is, monitoring and
19 co-chair of the New York-New Jersey Harbor Program 19 notification, it's almost impossible for the public to
20 Citizens Advisory Committee. I'm not here to offer 20 understand the public agencies' monitoring efforts, and
21 testimony from that group. We have many comments and we | 21 their notificiation efforts are also difficult, they are
22 will be presenting comments. A colleague of mine of 22 not really user friendly. If we go to swimmable water
23 that group will be presenting comments later if she can 23 designation, high expectations, that has to be reflected
24 get in the door. 24 in better monitoring and more interpretable results. If
25 I'm here representing another group of the 25 you look at the DEP's result pages on their website,
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2 they are great, the data is great, but a member of the 2 MS. McBRIDE: For those who joined us, |
3 public can't make heads or tails of it, they really 3 understand there was a delay at security, so we did go
4 cannot. 4 off the record for a few minutes to allow people to get
5 | want to show you one more -- an example, | 5 upstairs. We had one speaker so far.
6 mentioned East 23rd Street as one of their sites. If 6 What we're going to do now is call the other
7 you look at their results for 2014, during the 20 weeks 7 speakers who have signed up, and when | call your name
8 we tested, every single result they have is less than 8 I'd ask you to please come forward here and give your
9 30. I'm talking about enterococcus, that's what we 9 comments here at the podium.
10 tested. Every single result is less than 30. That 10 Our next speaker is Marlene Donnelly.
11 means swimmable across the board. Green, green, green | 11 MS. DONNELLY: I'm here to make statements
12 all the way across the board. 12 for two organizations. I'm a member of the Gowanus
13 If you look at our results from Stuyvesant, 13 Community Advisory Group under the Superfund Cleanup,
14 which is at 23rd Street, roughly, but we test near the 14 and last month we passed a resolution specifically to
15 shore, it's a totally different picture. It's about 55 15 make this entry into this statement.
16 or 60 percent green; but the other 35 or 40 perecent is 16 The Cag is a 50 member organization
17 not green, does not meet swimmable standards. 17 compromised of organization members at large. It was
18 So if you are going to use the results you 18 formed in 2011 as part of the EPA Superfund action for
19 have to be able to see them and ours side by side, and 19 the Gowanus Canal.
20 the public needs to understand those things. 20 The first resolution was passed unanimously
21 So | think our model is good, | think the 21 by this organization in 2012, was directed to the New
22 DEC's model is good, there are lots of good models for 22 York City DEP and copied to the New York State DEC and
23 presenting, but the notification has to be better. 23 reads as follows:
24 The third and final point. Enterococcus is 24 "The Gowanus Canal Superfund Advisory Group
25 the standard, what the City uses when they say you can 25 hereby resolves that the water of the Gowanus Canal be
Page 10 Page 12
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2 go swimming at Coney Island or Staten Island, so it's 2 reclassified from the current industrial standard
3 understandable for the public. At this point it's what 3 designated Class SD. Class SD only mandates a minimal
4 we use, what every citizen test group uses. And it 4 level of dissolved oxygen be maintained in the water,
5 should be the standard. | know you have said in your 5 but placed no limits to the level of pathogens in the
6 explanation that you envision this as a multi-part 6 waterway.
7 thing, you want to start with the coliform standards and 7 "The request is that the Gowanus Canal be
8 switch over to enterococcus in the future. 8 reclassified to protect -- given a water classification
9 But | think everything changes when you say 9 that protects this current recreation use, which
10 the harbor is swimmable, we're designating the water 10 includes contact recreation for families with children,
11 waters as swimmable. | think you should be ready to 11 and a reclassification that imposes limits on pathogenic
12 explain to people what that means. And if you don't 12 levels of coliform and bacteria as necessary to insure
13 have the enterococcus standards in place, if you're 13 that children and others are not exposed to unacceptable
14 still using this other system, it's going to require the 14 risks, including dangerous disease, due to the simple
15 public to translate from a language they don't 15 act of coming in contact with water while recreating on
16 understand to another language they don't understand. | 16 the Canal.”
17 It's going to complicate things. 17 That was the resolution.
18 So, you're charging the game, it's a big, 18 "We support any change New York City makes
19 big step, but be ready. Be ready on the PR front and on | 19 in terms of Class 1 and Class SD waterways that places
20 the communications front, in those three areas. 20 new institutional control on the level of pathogens
21 Thank you. 21 allowed in Class 1 and Class SD waters.
22 MS. McBRIDE: We will go off the record for 22 "However, the rulemaking does not affect the
23 a few minutes and give people time to come in, in case |23 use designation for water classification. The above
24 they're delayed down at security. 24 resolution to protect Gowanus recreation use includes
25 (Recess taken.) 25 contact recreation for families and children.
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2 "The proposed rulemaking should not be a 2 systems, and these elements would be released.

3 substitute for reclassification of water based on actual 3 So we do want levels of control of

4 public use of the public waters. The Canal community 4 pathogens, so we're really going to address climate

5 still looks forward to a water reclassification based on 5 change more. Thank you.

6 actual use." 6 MS. McBRIDE: Diane Buxbaum?

7 Passed unanimously February 24. That's 7 MS. BUXBAUM: I'm a member of the same two

8 submitted. 8 groups that the previous speak is a member of. I'm on

9 I'm also making a statement for the 9 the Cag of the Gowanus Canal, and | am also a member of

10 organization | represent called Friends and Relatives of 10 --1don't want to repeat word for word what Marlene

11 the Greater Gowanus. We are concerned, we support the | 11 Donnelly just said, but | strongly support everything

12 changes that there should be pathogen levels of control 12 that she said.

13 for all waterways in the City. But we are concerned 13 So if it means a statement that is exactly

14 that the way this is being proposed and the way water is | 14 as another statement, then you have two of them, and |

15 being tested and assessed is not going to be truly 15 will submit that in writing.

16 protective of pathogens and people's use of the water. 16 What | am concerned about very often is the

17 We are concerned that the way the rules have 17 ineffective and non-existent addressing of climate

18 been written that they're not going to actually mandate 18 change, and how we are going to clean up our waters.

19 a whole lot of change in Class SD waters because of the | 19 It's the same thing that Marlene said. It's absolutely

20 way the testing is taking place in the so-called center 20 accurate.

21 of the waterways. 21 When | look at the shoreline rezoning law, |

22 We ask that in moving forward here that we 22 think it was 2007 or 2011, | called people at the DEC

23 look for a better way to insure the way people actually 23 and the people doing the rezoning and said, "Are you

24 come in contact with the water closer to the shore, that 24 addressing climate change?" They said yes. There was

25 we become protective of people coming in contact with 25 one tiny paragraph at the end of the rezoning, which
Page 14 Page 16
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2 the water in situations where it's not expected to be, 2 actually didn't address anything about sea level rise

3 due to climate change and storm surges and other issues. | 3 and storm changes.

4 | wanted to relay a story that, during 4 | spoke to a person at DEP at a meeting near

5 Hurricane Sandy, after that issue, a community group 5 Brooklyn Technical College in Brooklyn Heights, a DEP

6 serving Thanksgiving dinners to people in Sheepshead 6 presentation on best management practices. And | said

7 Bay, where we encountered one woman who had just been | 7 "Well, are you going to look at climate change?" At

8 out of the hospital prior to Hurricane Sandy. She found 8 that point -- well, that's too complicated. That struck

9 herself the day of Sandy wandering in four feet of water 9 me as being ineffective, looking at what we need to do

10 in our streets, the City of New York, with stitches, 10 to protect waters.

11 having had open surgery days earlier. 11 We have people in my neighborhood who go out

12 And there are people being exposed to 12 rowing, they go out kayaking in the Gowanus Canal, and

13 pathogens in a lot more intense ways besides choosing to | 13 they take young people. We need to protect them from

14 recreate because of the climate change and the control 14 the pathogens in the water. And | think the way it's

15 of pathogens in unsafe conditions. 15 being proposed now, the protection will not exist. |

16 And particularly, the concerns of bacteria 16 hope we get a better set of proposals.

17 in the waterway that need to be controlled to CSA -- 17 Thank you.

18 because New York City is, according to the Centers for 18 MS. McBRIDE: Thank you.

19 Disease Control, has the highest rate of bacteria 19 Akila Simon?

20 resistant infections in the entire country. It's 20 MS. SIMON: Good afternoon, everybody. |

21 becoming a greater concern that bacteria are being 21 too agree with the previous speaker. | am the head

22 released into our communities more and putting people 22 coach of the Empire Dragon Boat Team, and we do practice

23 more at risk. 23 our paddling throughout the duration of April through

24 Our hospitals have the highest rates of 24 October on Flushing Bay. And it is very disconcerting

25 antibiotic resistant bacteria, they use the sewer 25 for us because there's a lot of fecal matter in the
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2 water during high and low tide. Our cancer survivors, 2 heard, the last few | was here for.
3 health is a major concern for a lot of us. | myself, as 3 The biggest concern that we have about the
4 well other members on our team, have skin infections 4 way that the proposal was framed is about whether it's
5 because of the contact with the water, because the 5 actually changing the use designation. And that's a
6 quality is so poor. 6 critical point of law, because it has changed the use
7 So it is really a major concern for us to do 7 designation, and that will in turn trigger application
8 our part to really force the government, DEC, DEP, EPA, 8 of federal beach act standards. Even though it's called
9 to do something about cleaning up the waterways. Over 9 the beach act, they apply not only to beaches, they
10 the course of the summer we have over 2,000 padders go | 10 apply to all coastal recreational waters, all of these
11 outinto the water. 11 fall in that definition. But it applies only to coastal
12 We really would like the designation changed 12 recreational waters and that is defined for primary
13 to primary contact, merely because we are getting 13 contact use.
14 splashed, we're getting flipped, the boats. People do 14 So it's really important that the DEC make
15 actually have contact with the water. It is very 15 very clear in the language of the regulation that they
16 important that we do something. 16 are in fact changing designated use, and not merely
17 We as a boating community have come together | 17 saying there something else to use for the water quality
18 recently and formed something called Guardians of the 18 issues.
19 Bay, where all of the dragon boat community have come | 19 Saying it ought to be swimmable is one
20 together. We're talking about oyster testing, we're 20 thing, saying that the bacteria level amounts to
21 testing the waters during the summertime. We're really 21 swimmability is another thing. So the proposal right
22 trying to think of ways that we can do our part, so we 22 now is based on old standards from bacteria use,
23 really would like to have the designation changed. 23 indicator organism, fecal bacteria, that is outdated
24 I think it is very important and it is our 24 science.
25 home, Flushing Bay is our home. For 2,000 recreational | 25 We understand the DEC is in the process for
Page 18 Page 20
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2 paddlers to move somewhere else, that's something that 2 all the other waterways that are already designated for
3 s very troubling, especially when there's really 3 primary contact of updating that standard based on
4 nowhere else for us to go to paddle. We compete. 4 enteroacoccus bacteria, the best scientific standard.
5 Paddling is one of the fastest growing water 5 Butthe EPA has a new updated version of that standard
6 sports here, and dragon boat paddling in the United 6 in the last couple of years, and so it's critical that
7 States, and we don't have another place to call home. 7 the DEC apply that enterococcus standard to protect
8 Soit's very important that we do our part and you all 8 public health in all these water bodies.
9 do your part to really change the designation for 9 In terms of primary contact, there's one
10 Flushing Bay. 10 more thing I'd like to say. In many other
11 Thank you. 11 jurisdictions, many other states, EPA regions in fact,
12 MS. McBRIDE: Thank you. 12 team paddling, even power boating, should be primary
13 Larry Levine? 13 contact recreation precisely for the reason the prior
14 MR. LEVINE: Larry Levine, I'm a senior 14 speaker mentioned, because you do in fact get wet.
15 attorney with Natural Resources Defense Counsel in New | 15 Even if you don't intend to submerge
16 York. We are a non-profit environmental organization 16 yourself, you do not in fact wholly submerge yourself,
17 working on clean water issues and a whole wide range of | 17 you get wet enough that it amounts to primary contact.
18 other environmental issues. We're working on trying to 18 I'm a kayaker myself, I'm sure many in the room are, you
19 get the City to clean up its sewer overflows since at 19 know some of the speakers already.
20 least the 80s, probably the 70s. We have files in our 20 So it's a legal matter as well, the DEC in
21 office going back, legal records to all those decades. 21 regulation should be treating kayaking, boat paddling as
22 And so this is a really important moment 22 primary contact activity. And as a result, it exists
23 that we want the CDC to follow through on both the 23 for use legally, people are in fact doing it, and the
24 proposal, also ongoing and beyond that, and | echo all 24 DEC needs to protect that existing use under the Clean
25 the concerns raised previously by the commenters | 25 Water Act and comply with the law.
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2 One last point, which | think someone else 2 the trend isn't reversed. It's being reversed, but
3 alluded to, is how compliance is measured with these 3 especially in these times of climate change, we need the
4 standards. Typically sampling now is mid channel. 4 resilience of the bays, the waterways of New York City,
5 People come in contact with the water much more 5 returning the water to a natural state should be a
6 frequently and extensively near shore. So the 6 primary purpose of EPA work, all our work.
7 regulations ought to be clear as to how compliance is 7 That's it. Thank you.
8 measured, and that should be measured based on near 8 MS. McBRIDE: Thank you.
9 shore water quality, not after sewage discharges have 9 Shino Tanikama?
10 been diluted further into the center of a stream, 10 MS TANIKAMA: Good afternoon. My name is
11 especially a flowing water body is going to be diluted 11 Shino Tanikama. I'm with the New York City Tunnel and
12 rapidly towards the center, the Hudson River for 12 Water Conservation District. Today I'm speaking as the
13 example. 13 alternate New York co-chair of the New York-New Jersey
14 There's lots of kayaking going on, near 14 Harbor Citizen Advisory Committee. We submitted our
15 shore is a lot more polluted than the center of the 15 letter a while ago. | will speak to what we already
16 channel. It's an integral part of water quality, the 16 submitted, but I'd like the opportunity to share with
17 cleanup to support primary contact. 17 the rest of the members of the public what we submitted.
18 And so | will close with that, and say that 18 We would like more clearly amended
19 | support moving ahead with what the DEC has proposed, | 19 designated use. As Larry mentioned, | think the way to
20 but further, submit that the DEC needs to go further at 20 interpret the current proposal is changing the water
21 this time, not merely additional issues for a future 21 quality standards without really explicitly changing the
22 date, to have a rule that fully complies with what the 22 designated use. We would like to have the language
23 Clean Water Act requires to fully protect public health. 23 changed to say that Class | saline surface water, the
24 The rule language should be revised to 24 Dbest usage of Class | waters are primary contact
25 further what appears to be DEC's intent, to in fact 25 recreation and fishing.
Page 22 Page 24
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2 achieve that and protect public health and comply with 2 We'd like to have the words "primary contact
3 the law. 3 recreation" explicitly inserted into the section of the
4 MS. McBRIDE: Thank you. 4 water quality standards that talks about the designated
5 Robert Bake? 5 use and the best usage.
6 MR. BAKE: Hi, I'm Robert Bake, I'm 6 Likewise, for Class SD, we'd like the best
7 president of the Brooklyn Bird Club. Of course | 7 usage of Class SD waters to be primary contact
8 support the clean water around New York City. Primary | 8 recreation and fishing. So we would like for inclusion
9 use should be safe for people, no brainer. That it 9 of the word "primary in" that language.
10 isn't already is unconscionable. | understand it's a 10 We would also like to protect existing uses,
11 difficult process. 11 and that might entail the New York DEC conducting a full
12 I'd like to, as a member of the birding 12 assessment of existing uses. Beyond setting the goal
13 community and the environmental community, I'd like to | 13 for fishable and swimmable, which we are fully
14 say that it's not just for people, it's also for the 14 supportive of, | think we need to really look at how the
15 wildlife that uses the waters of New York City. 15 water bodies are currently being used, and insure that
16 I'm sure they are susceptible to the 16 we do everything to meet the goal, because the uses are
17 infections that people are, and there's also the whole 17 already there as existing uses.
18 ecosystem, especially I'm very familiar with Jamaica 18 All I'm saying is, really, we don't want
19 Bay, the fecal discharge from the sewage treatment 19 anybody to say we can't meet these water quality goals.
20 plants raised the levels of bacteria and nutrients in 20 We want people to really look at how the water bodies
21 the Bay and contributed to the devastation of our 21 are used today without meeting these goals, so that we
22 environment, the lack of resilience in the Bay. 22 can meet the water quality goals.
23 The grasslands have been reduced 30 percent | 23 We'd also like to switch to enterococcus as
24 in the last 15 or 20 years. And they have been 24 part of this amendment process. | understand the DEC
25 projected to lose all the grassland in Jamaica Bay, if 25 will be switching to using enterococcus as an indicator
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2 nextyear or the year after, but we think it would be 2 in developing a strategy for preventing storm water from

3 prudent for us to actually do this now to avoid 3 combining with raw sewage to creat the CSOs that are

4 confusion in the future. 4 driving the problems we're speaking about today.

5 We also want water quality criteria to be 5 The really big picture for me is, this is an

6 relevant to the people who use the waters. What I mean | 6 opportunity for New York City to establish itself as a

7 is, the current standard is based on the geometric means | 7 leader in green infrastructure and demonstrating that

8 over 30 days. However, people are using the water today | 8 large cities can be responsible ecological citizens of

9 or yesterday, on that particular day, to the users of 9 the planet. We all, | think, understand the benefits of

10 the water bodies, the geometric mean over 30 days is 10 density, and | think any opportunity New York City has

11 irrelevant. You're exposed to a high concentration of 11 to take leadership in that area should be embraced.

12 bacteria on a given day, it doesn't really matter if the 12 So that's, | think, something like the

13 average is lower than the standard. 13 primary contact recreation standards is the right goal,

14 We would like something that is more 14 it's a very simple one, it's clear, it's a goal | think

15 relevant and more protective of the users of the body. 15 everybody agrees we want to get to. We want to be able

16 Along the same line, | know as an environmental 16 to swim in our waters, we want to able to fish in our

17 educator, | take small children to sample the water once |17 waters and to be able to know that sewage is not

18 a month throughout the year. Ironically, the only month | 18 discharged into our waters.

19 that | don't sample is when school is not in session, 19 And so, | think there's an elegance and

20 July and August. 20 simplicity to the goal, and we should get there as soon

21 But the rest of the year | do go out to the 21 as possible.

22 river, fill up a bucket of water, and we do come into 22 Thank you.

23 contact with that water. So in some places it may be 23 MS. McBRIDE: Thank you very much.

24 prudent to look at year round water quality standards 24 Dierdre Cossman?

25 and not just seasonal uses. 25 MS. COSSMAN: Hi, my name is Dierdre Cossman
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2 Again, | think if the DEC looks at the full 2 and I'm member of the Empire Dragon Boat Racing Team.

3 existing uses and analyzes how the water bodies are 3 And we practice on Flushing Bay, and obviously a lot of

4 being used, you would know which water bodies warrant 4 the same points have been made already by Coach Akila

5 year round protection. 5 Simon.

6 Finally, we would like to know how this 6 And basically it's about not only the water

7 change will be integrated into the ongoing water quality 7 quality getting changed for the designation of these

8 improvement program, particularly the long term control 8 waters to primary contact, because on a regular basis,

9 planning process to the CSO and NS in the City. 9 which is a few times a week, we're out there paddling

10 We are presuming these standards will be 10 with hundreds of others every week, and there have been

11 incorporated into the planning process, but we would 11 incidents of infection and rash and things, just from

12 like clarity on how the City will amend the LTC plan 12 paddling and getting splashed by the water.

13 submitted already, or if they are going to be 13 So it's important that the designation is

14 resubmitting those plans. We need guidelines and 14 changed to be amended for not just water quality

15 clarification on that point. 15 criteria, but the actual language for primary contact

16 Again, the City Advisory Committee of New 16 recreation.

17 York-New Jersey supports this initiative, but we'd like 17 Thank you.

18 to see strengthening of the proposal. 18 MS. McBRIDE: Thank you.

19 Thank you. 19 Ira Gershenbaum.

20 MS. McBRIDE: Thank you. 20 MR. GERSHENBAUM: My name is Ira

21 Ate Atema. 21 Gershenbaum, I'm here representing myself and River

22 MR. ATEMA: My name is Ate Atema, I'll be 22 Keeper. Two points. One point is, | missed the first

23 brief. I'm speaking as a citizen, as a lover of this 23 part of this hearing because of the security procedures

24 city, as a lover of cities in general, as an architect 24 outside. Many people are also coming in right now

25 and somebody who's been working for the last three years | 25 because of that and missed much. | arrived early, not
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2 early enough, an hour early. 2 means for existing plans in place, including consent

3 The second thing is, I'm a swimmer, | like 3 orders. The Newtown Creek Alliance along with River

4 to swim in the Hudson River. The only thing that 4 Keeper have been fighting a current consent order about

5 prevents me from currently swimming in the Hudson River 5 aeration at Newtown Creek for reasons actually over

6 isthe fact | don't have access to it. Many who want to 6 public health.

7 swim in the Hudson River are afraid of it. And this 7 And one of the issues we had is saying it's

8 initiative should help that. Hopefully, at some point 8 not a public health concern, people are not supposed to

9 it will also help the fact that the bad news comes out 9 be recreating there anyway. We want to know what that

10 whenever a swim, an organized swim, people come out with | 10 would mean for that, because right now the aeration only

11 mustaches from the Hudson River because of sewage and | 11 addresses the oxygen level. The new level, the bacteria

12 things in the water. 12 level, does that mean the aeration program will have to

13 Thank you. 13 be entirely redesigned?

14 MS. McBRIDE: Thank you. 14 And going forward with future consent

15 Peter Molinski? 15 orders, to promote presumably new standards, we want to

16 MR. MOLINSKI: I'm speaking from the New 16 make sure there's an open process with the community.

17 York Harbor Foundation, the oyster project. We do a lot 17 The community was left out of a lot of these processes,

18 of work, primary contact work, in the water restoring 18 and | understand there's lots of concern over that, so |

19 oysters to the harbor. So we have high school students 19 want to make sure there's enforcement or a mechanism to

20 diving in the water from the end of April through the 20 insure compliance of efforts.

21 end of November. So | echo the point of widening the 21 Thank you.

22 season for primary contact uses, that we are in the 22 MS. McBRIDE: Thank you very much.

23 water for July and August. 23 That was our last speaker card. | will

24 And just -- someone else mentioned -- more 24 repeat for those of you who were not here at the

25 clarification -- | might have missed it, | was late, 25 beginning. The Department is receiving comments
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2 based on the line -- what exactly the new designation 2 regarding this proposed rulemaking until 5:00 p.m. on

3 means, whether there's any action on DEC's part to 3 March 16.

4 change the quality of the water or simply a designation 4 If you'd like to submit comments, you may

5 to change the -- I'm unclear about it. 5 mail them into Robert Simson at the New York State DEC.

6 MS. McBRIDE: Thank you very much. 6 The mailing address is 625 Broadway, Albany, New York

7 Willis Elkins? 7 12233-3500. | will have Mr. Stoner here give the e-mail

8 MR. ELKINS: I'm Willis Elkins, from the 8 address.

9 Newtown Creek Alliance -- a couple of comments. One of 9 Sorry, we do have a couple more speakers.

10 the SD water bodies, which means one of most polluted 10 Also, information for sending in comments is at the

11 the in the City. So generally, we're supportive of this 11 table out in the hallway.

12 effort. 12 Noelle Thurlow is our next speaker.

13 It's difficult for us to make progress on 13 MS. THURLOW: Hello, I'm Noelle Thurlow, |

14 the waterway, especially with existing use saying there 14 run a small kayaking paddleboard company in Hoboken, the

15 already are people recreating on the water. The agency 15 other state across the river, the Hudson River. | bring

16 says it doesn't matter, conditions don't reflect that. 16 children, | do lessons for them and a small youth

17 So, a couple concerns we have, though, 17 program as well.

18 because some of the places in Newtown Creek have such 18 If you've ever done any paddleboarding, then

19 poor water quality, we're interested in knowing what the 19 you know we're all in the water. We fall off all the

20 mechanism is to enforce the compliance? We want to make | 20 time, the children jump off, they love it. It's a

21 sure the responsible agencies are responsible for 21 wonderful opportunity. | make sure to include

22 cleaning that up and don't have a way of getting out of 22 environmental education with every program that | do,

23 this because conditions are so bad. 23 so they're learning to understand the Hudson River

24 Does that make sense? 24 estuary.

25 The other concern we have is about what it 25 So | would love it for the water to be as
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2 clean as possible for the children and all people that 2 changes for us to be safe.

3 use the water. 3 Thank you.

4 Thank you. 4 MS. McBRIDE: Thank you.

5 MS. McBRIDE: Thank you. 5 Maria Melian?

6 Karen Craddock? 6 MS. MELIAN: I'm Maria Melian, I'm also part

7 MS. CRADDOCK: Hi. My name is Karen 7 of the Empire Dragon Boat Team. We're one of the many,

8 Craddock. I'm a breast cancer survivor and | grew up on 8 many dragon boat teams that use Flushing Bay as our only

9 Long Island on the North Shore near the Throgs Neck 9 lake, actually. It's a huge sport, started in Asia, and

10 Bridge. 10 it's very strong in Canada and the West Coast.

11 I've always been afraid of the water quality 11 The water basically is filthy. Part of it

12 in the area on the North Shore of Long Island, going to 12 is industrial waste, but most of it is from human sewage

13 Queens where we did hang out. 13 from the CSOs. And it's due to faulty engineering.

14 | am a member of the Empire Cancer Survivor 14 This can be fixed. It takes time, it takes money and it

15 Dragon Boat Team. I'm also a member of the Guardians of | 15 takes effort, but it can be done.

16 Flushing Bay. This is a group of Dragon boaters who are 16 I lived here in the 70s, | saw the Hudson, |

17 in the Flushing Bay who are concerned about the water 17 smelled the Hudson. Itis a different thing now. | saw

18 quality. 18 the tens, | see it now, it can be done. We just need

19 Our mission is to preserve and protect the 19 everybody and we need the government to do something

20 water quality of the Bay in order to save human contact 20 about it.

21 with the human body. I'm involved in the team because 21 And the idea -- somebody, | can't remember,

22 we're very concerned about the environment and our 22 EPA had the idea of putting disinfectant in the sewers?

23 health risks due to the gradual destruction and abuse of 23 Inthe water? We're cancer survivors on our team.

24 the ecosystem that New York has grown industrially over 24 That's not what we need. We don't need more chemicals

25 the decades. 25 in our water. We need engineering solutions, which can
Page 34 Page 36
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2 Why I'm concerned about the Bay is that it's 2 be done.

3 the only protected bay in our area fit for human powered | 3 Thank you.

4 water sports and other activities that have incidental 4 MS. McBRIDE: Edith Kantrowitz?

5 direct contact with the water. 5 MS. KANTROWITZ: Hi, Edith Kantrowitz,

6 Also, | see people fishing off the dock. | 6 president of New York City Friends of Clearwater. We

7 don't know if it's for personal consumption or illegal 7 are a chartered club, the Clearwater organization

8 commercial comsumption, but | fear that toxic catch is 8 originally started by Pete Seeger to clean up the Hudson

9 ending up on a plate somewhere. 9 River. And so we are continuing to work on cleaning up

10 Personally, | have seen water pouring out of 10 the Hudson River. Of course, we're very interested in

11 the CSO. It smells horrible, you can see sometimes a | 11 the other waterways in the New York City area and making

12 cloudy discharge in the water. I'm afraid that | will 12 sure they're clean and swimmable and healthy for us to

13 get sick or get an infection as many teammates have in | 13 put our bodies into if we're going to swim and recreate

14 the past. I'm trying to cover myself head to toe with 14 in other ways.

15 as many layers as possible. 15 So we would like basically to express our

16 Even though our hands are in the water, we 16 support for the proposed rulemaking, but there are some

17 do get splashed all the time. We accidentally swallow |17 changes that we'd like to recommend. These were

18 it and it's not a pleasant experience. 18 directly suggested by the Water Infrastructure Matters

19 What we want is the water quality be raised 19 Coalition. You may have already heard them today

20 to alevel where it's swimmable, at least when we have | 20 because | came up late because of the line.

21 primary contact with the water to not feel as though 21 I'd like to reiterate our support for those

22 we're in danger of harming yourself. 22 principles that the designated used for Class SD waters

23 Paddlers have direct contact with the water. 23 should explicitly include primary contact recreation.

24 | think it's assumed that we're above it so therefore 24 We recognize that designated uses and water quality

25 we're not near it, but we are in it. Please make 25 criteria should both be included.
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2 Number 2, the DEC should survey and assess 2 -
3 how people are using the water so we have a better 3 One side comment before I'm done. | live on
4 picture of recreation. 4 Staten Island. After Sandy -- a lot of houses,
5 Number 3, measures should be taken to make 5 infrastructure, plus vegetation -- | see trees being cut
6 sure that these criteria are integrated into the City's 6 down all over the place. The tree program helps, but
7 sewage overflow reduction plans. 7 the city parks, it wiped out the underbrush in certain
8 Number 4, the sample should be based on a 8 areas. Standing trees were impacted, high winds -- the
9 single sample approach rather than an average sample. | 9 water system, its impact is a big issue in the City.
10 The DEC should revise the draft regulations 10 Thank you.
11 to insure that the EPA beach act standards apply to 11 MS. McBRIDE: Thank you.
12 these waters, and also for measuring the water quality. | 12 Robin Kriesberg?
13 The sample should be taken from the near shore areas | 13 MS. KREISBERG: Good afternoon. I'm Robin
14 where people swim and are paddling, rather than out in | 14 Kriesberg, I'm the policy director of Bronx River
15 the middle of the water where people are not as likely | 15 Alliance. We partnership to protect, improve and
16 to be. 16 restore the Bronx River, and I'm also on the steering
17 Again, we want to endorse the suggestions of | 17 committee for the Storm Water Infrastructure Matters
18 the Water Infrastructure Matters Coalition to see 18 Group, a citywide coalition of more than 60
19 everything is done to make the water as clean and 19 organizations advocating for swimmable and fishable
20 healthy as possible. 20 waters in New York City.
21 Thank you. 21 We enthusiasticly support the proposed
22 MS. McBRIDE: Thank you. 22 amendments to set the water quality goal of all New York
23 Robert Coover? 23 City waters being swimmable, which would make the Bronx
24 MR. COOVER: I'd like to add my support of 24 River safe for primary contact.
25 the points mentioned by the previous speaker, endorse | 25 Thanks to the tremendous efforts of
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2 storm water matters, the ongoing existing use as primary | 2 community leaders, concerned citizens and government
3 contact or recreation of these waters and support 3 officials, the Bronx River has seen a remarkable
4 general continuing use of such. 4 resurgence since the 1970s when it was an abandoned
5 MS. McBRIDE: Thank you. 5 dumping ground.
6 Mark Ringenary? 6 Today over 5,000 recreational boaters enjoy
7 MR. RINGENARY: Good afternoon. I'm from 7 the Bronx River every year. We've opened up seven boat
8 the National Park Service -- Gateway Recreation is our 8 launches along the year when none previously existed.
9 name. We'd like to see more recreaction -- the City 9 Over 9,500 students have touched or been touched by the
10 supporting it -- we have a number of people using 10 river. We work with over 2300 educators who have made
11 recreational activities. 11 the river an outdoor classroom for hundreds of students
12 We have a biologist in the park testing the 12 ever year.
13 water. | can tell you Jamaica Bay is very bad. | don't 13 It's a testament to the progress that we've
14 know the indicators the DEC looks at in the background 14 made, it came in 2012 when the National Park Service
15 -- people can get a false sense of security by passing 15 designated the Bronx River as a national water trail.
16 measures. 16 The designated uses of waters of the river should be
17 I'd love to have better control. | want to 17 changed to primary contact to support a variety of
18 know there's monitoring to keep people safe who are 18 recreational and educational activities already taking
19 using the water for specific recreational activities. | 19 place on the river.
20 want to inform the public if there's a problem -- | want 20 Human powered boats exposes people to the
21 to know what kind of enforcement you will use to 21 same risks as swimming, so that's why primary contact is
22 regulate or try to control this, engineering-wise? How 22 really essential.
23 to educate the public on these issues? 23 The Bronx River long term control plan
24 Again, it's a question for me that | see 24 process began in February, with a scheduled completion
25 people using the water who don't know there is a problem | 25 date of June of this year, and the water quality changes
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2 proposed by DEC should be incorporated into the planning | 2 place for them to go to paddle and to learn about
3 process to insure that the final plan achieves water 3 leadership and adversity, working together using this
4 quality standards that protect the public and support 4 sport called dragon racing.
5 existing uses of the river. 5 Now, Flushing Bay is next to LaGuardia
6 To insure the safety of those coming into 6 Airport, we also have challenges there. There is a
7 contact with the river, as previously said, water 7 sewage deposit, 1.1 million gallons of sewage is dumped
8 quality criteria should be based on a single sample 8 in, especially during a storm it's more problematic,
9 maximum testing approach rather than a 30 day means -- | 9 just because of the high levels of bacteria, e-coli.
10 five samples per month. People don't come into contact | 10 Most of times what happens is, Flushing Bay is our only
11 with average water. The river should be safe for 11 home, where many people actually get sick and some have
12 contact whenever they do come in contact with it. 12 severe cases that ended up in the emergency room.
13 In addition, testing standards should be 13 The other two things that are in our
14 revised to adopt modern scientifically supported, 14 community, we have two municipal sanitation areas that
15 enterococcus based standards. Samples should be taken | 15 actually block the entrance, the sanitation building
16 from near shore areas where people actually recreate 16 that's in our entrance; and the municipal waste facility
17 rather than the middle of the water body. 17 inthe back. Attimes you can tell that the municipal
18 Building on the great progress that's been 18 waste, the liquids come through the sewage and create
19 achieved so far on the Bronx River, we urge DEC to make | 19 the slick and smell and engage bacteria that are in our
20 important regulatory changes to protect the many 20 waters.
21 citizens who depend on a clean and healthy river so they |21 We also have two cement treatment plants,
22 can safely enjoy all the recreational and educational 22 cement concrete plants, which one is owned by the
23 opportunities it offers. 23 Department of Transportation.
24 MS. McBRIDE: Thank you. 24 So what we're here today, to support and
25 Randy Ng? 25 asking for help in education, we're asking for help in
Page 42 Page 44
1 DEC Public Hearing 1 DEC Public Hearing
2 MR. NG: Good afternoon. Thank you, 2 learning what to do, how we can be part of this
3 everybody for your time at this meeting. My name is 3 community to improve the water system.
4 Randy Ng, | am one of the members affiliated with 4 As you can see today, many of our team
5 Flushing Bay, the dragon boat community. We've bonded | 5 members, our group, Guardians of Flushing Bay, have a
6 together to call ourselves the Guardians of Flushing 6 passion to be here to try to improve the water quality.
7 Bay. 7 Again, for me as a coach, I'm also the coach
8 I'm one of the coaches of another team. As 8 of Team USA. A lot of members train here on the
9 you can see, we have quite a few members here today of | 9 national level team. | ask for your help, not only for
10 the dragon boat community, representatives of the 10 us, not only for the breast cancer survivors, but for
11 passion of the sport, most importantly of Flushing Bay. 11 future generations.
12 We talked about the sport dragon boating, 12 Thank you.
13 and I will try not to repeat what was talked about. 13 MS. McBRIDE: On behalf of the DEC | want to
14 Dragon boating is the ultimate team support. It's 22 14 thank you all for coming out this afternoon and giving
15 people in a boat, ten on the left, ten on the right, 15 us your comments. Again, Comments will be received
16 brought together to race or to paddle together as one 16 until March 16. Thank you.
17 whole team. 17 (Time noted: 1:06 p.m.)
18 As you can see, the Empire State Dragon Boat 18 (Matter concluded.)
19 Team is a bunch of cancer survivors. On my crew, I'm 19
20 actually the coach of 140 high school students yearly 20
21 for the last 16 years. 21
22 What we're trying to do at Flushing Bay is 22
23 to improve the quality of the bay so it's safe for them 23
24 to paddle, but really to put forward support for the 24
25 next generation, to teach these kids and have a safe 25
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1
2 CERTI FI CATI ON
3
4 I, Jeffrey Shapiro, a Shorthand Reporter and
5 Notary Public, within and for the State of New York, do
6 hereby certify that | reported the proceedings in the
7 within-entitled natter, on Monday, March 9, 2015, at the
8 offices of the ENVI RONVENTAL PROTECTI ON AGENCY, 290
9 Broadway, 27th Floor, New York, New York, and that this
10 is an accurate transcription of these proceedings.
11 I'N WTNESS WHERECF, | have hereunto set ny
12 hand this 19th day of March, 2015.
13
14
15 ‘
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18
19
20
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 1

 2                  P R O C E E D I N G S

 3               MS. McBRIDE:  Good afternoon, everyone.  My

 4   name is Molly McBride, I'm an administrative law judge

 5   with the New York City Department of Environmental

 6   Conservation, and presiding over this afternoon's

 7   legislative comment session.

 8               The purpose of this session is to receive

 9   comments from the public regarding the proposed

10   rulemaking to amend Parts 701 and 703 of Title 6 of the

11   official Compilation of Codes, Rules and Regulations of

12   the State of New York.

13               The purpose of this rulemaking is to change

14   the right to require the quality of Class 1 and Class SD

15   bathing surface waters to be suitable for primary

16   contact recreation such as swimming; the rulemaking is

17   necessary to meet the swimmable goal of the Federal

18   Clean Water Act.

19               Notice of this hearing was published in

20   various newspapers that are in the New York City area,

21   serving this area, as well as the electronic

22   publication, the Environmental Notice Bulletin, and in

23   the State Register.

24               As I said, the purpose of this session is to

25   receive comments.  This is not a question and answer
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 2   session.  If you do have any questions for DEC staff you

 3   may raise them outside this hearing here today.

 4               In order to make a comment on the record we

 5   will need you to fill out a speaker card.  Cards are

 6   available at the table outside of the room.  If you

 7   would like to make a comment, please make sure you fill

 8   out that speaker card for us.

 9               Public comments will be accepted until March

10   16.  So comments must be received by the Department by

11   March 16, 2015 at 5:00 p.m.  Out in the hallway at the

12   table there we have both the e-mail address and the

13   mailing address for where you will send those comments

14   if you need it.  You may also submit a written comment

15   this afternoon and leave it with our staff.

16               Before we see if anyone here would like to

17   make a comment, I want to introduce Scott Stoner from

18   our Division of Water for a few comments.

19               MR. STONER:  Thank you, Judge.

20               Good afternoon everyone.  I'm Scott Stoner,

21   Chief of the Standards and Analytical Support Section in

22   the Division of Water in the New York State Department

23   of Environmental Conservation.

24               I have a short explanatory statement about

25   the proposed rulemaking that is the subject of today's
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 2   public hearing.

 3               To protect water quality, the waters of New

 4   York State are grouped into classes with uses designated

 5   for each class, along with standards to protect their

 6   uses.  There are five classes of saline waters defined

 7   in Title 6 of the New York Codes, Rules and Regulations,

 8   abbreviated 6 NYCRR, Part 701.  These classes are SA,

 9   SB, SC, Roman Numeral I and SD.

10               The federal Clean Water Act requires that,

11   where attainable, the quality of all waters "provides

12   for recreation in and on the water."  This is commonly

13   referred to as the "swimmable" goal of the Clean Water

14   Act and was to have been achieved by 1983.

15               Of the five classes of saline waters in New

16   York State, only three of the classes SA, SB, and SC,

17   are designated for primary contact recreation, which

18   includes swimming.  Class 1 and Class SD waters are not

19   currently designated for primary contact recreation, and

20   thus do not meet the swimmable goal of the federal Clean

21   Water Act.  The majority of Class 1 and Class SD waters

22   are located in New York City, with a few waters located

23   in Suffolk County.

24               The purpose of this rule is to ensure that

25   the Class 1 and Class SD waters meet the swimmable goal
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 2   of the federal Clean Water Act.

 3               The proposed rule would accomplish this by

 4   requiring, in 6 NYCRRR Part 701, that the water quality

 5   for Class 1 and Class SD waters be suitable for primary

 6   contact recreation, and in 6 NYCRR Part 703, by adopting

 7   corresponding standards for total and fecal coliforms to

 8   protect the quality of Class 1 and Class SD waters for

 9   this use.

10               Thank you.

11               MS. McBRIDE:  Thank you, Mr. Stoner.

12               At this time we have not yet received any

13   speaker cards.  What I will do is keep the record open

14   for a few more minutes in case anyone is delayed getting

15   here, and then we'll close the record after that.

16               We have a speaker card for Rob Buchanan.

17   You may come forward and make your comment here.

18               MR. BUCHANAN:  My name is Rob Buchanan.  I'm

19   co-chair of the New York-New Jersey Harbor Program

20   Citizens Advisory Committee.  I'm not here to offer

21   testimony from that group.  We have many comments and we

22   will be presenting comments.  A colleague of mine of

23   that group will be presenting comments later if she can

24   get in the door.

25               I'm here representing another group of the
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 2   New York City Water Trail Association, and I have

 3   written comments which I will present to you by e-mail,

 4   the easiest way.

 5               But I wanted to make three points in that

 6   group's testimony.

 7               And the first point is that, if you're going

 8   to call something swimmable, that changes the game for a

 9   lot of people.  Our group does a survey of harbor

10   boaters every year.  The last year we did it, in 2013,

11   we counted more than 60,000 individuals who were put on

12   the water by organized community boating groups.  That

13   doesn't count individuals who launch themselves.

14               This is a really big number.  Every year

15   that we've done this survey that number has grown.

16   We've got waterfront development and access points

17   expanding.  That number is going to get big.  If you

18   call water swimmable people are going to expect it to be

19   swimmable, and they'll want to know.

20               So, the first point is, how are you

21   measuring that?  I don't think the harbor survey, which

22   is a great thing, and I don't mean to discredit the DEP

23   in any way, but it's not an accurate reflection of

24   harbor water quality recreation users.

25               I think you're going to have to expand your
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 2   data points.  As a model I brought this.

 3               (Indicating poster board.)

 4               This is a citizens program that we run

 5   called Citizens Water.  We do quality tests, and if you

 6   look, we test at launch sites, a lot of them, more than

 7   30.  We test weekly, that's what the DEP does too.

 8   Their test sites in the East River, if you look at

 9   those, they've only got two in the middle stretch of

10   the East River.  They've got 23rd Street and they test

11   at Hell Gate, and that's it.  Two points, mid current,

12   mid channel, the results are different.

13               So, if you are really going to look at

14   water, look at where people are going to use the water,

15   because those numbers are going to be a lot tougher, and

16   I think you have to include them.  So that's my first

17   point.

18               The second point is, monitoring and

19   notification, it's almost impossible for the public to

20   understand the public agencies' monitoring efforts, and

21   their notificiation efforts are also difficult, they are

22   not really user friendly.  If we go to swimmable water

23   designation, high expectations, that has to be reflected

24   in better monitoring and more interpretable results.  If

25   you look at the DEP's result pages on their website,
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 2   they are great, the data is great, but a member of the

 3   public can't make heads or tails of it, they really

 4   cannot.

 5               I want to show you one more -- an example, I

 6   mentioned East 23rd Street as one of their sites.  If

 7   you look at their results for 2014, during the 20 weeks

 8   we tested, every single result they have is less than

 9   30.  I'm talking about enterococcus, that's what we

10   tested.  Every single result is less than 30.  That

11   means swimmable across the board.  Green, green, green

12   all the way across the board.

13               If you look at our results from Stuyvesant,

14   which is at 23rd Street, roughly, but we test near the

15   shore, it's a totally different picture.  It's about 55

16   or 60 percent green; but the other 35 or 40 perecent is

17   not green, does not meet swimmable standards.

18               So if you are going to use the results you

19   have to be able to see them and ours side by side, and

20   the public needs to understand those things.

21               So I think our model is good, I think the

22   DEC's model is good, there are lots of good models for

23   presenting, but the notification has to be better.

24               The third and final point.  Enterococcus is

25   the standard, what the City uses when they say you can
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 2   go swimming at Coney Island or Staten Island, so it's

 3   understandable for the public.  At this point it's what

 4   we use, what every citizen test group uses.  And it

 5   should be the standard.  I know you have said in your

 6   explanation that you envision this as a multi-part

 7   thing, you want to start with the coliform standards and

 8   switch over to enterococcus in the future.

 9               But I think everything changes when you say

10   the harbor is swimmable, we're designating the water

11   waters as swimmable.  I think you should be ready to

12   explain to people what that means.  And if you don't

13   have the enterococcus standards in place, if you're

14   still using this other system, it's going to require the

15   public to translate from a language they don't

16   understand to another language they don't understand.

17   It's going to complicate things.

18               So, you're charging the game, it's a big,

19   big step, but be ready.  Be ready on the PR front and on

20   the communications front, in those three areas.

21               Thank you.

22               MS. McBRIDE:  We will go off the record for

23   a few minutes and give people time to come in, in case

24   they're delayed down at security.

25               (Recess taken.)
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 2               MS. McBRIDE:  For those who joined us, I

 3   understand there was a delay at security, so we did go

 4   off the record for a few minutes to allow people to get

 5   upstairs.  We had one speaker so far.

 6               What we're going to do now is call the other

 7   speakers who have signed up, and when I call your name

 8   I'd ask you to please come forward here and give your

 9   comments here at the podium.

10               Our next speaker is Marlene Donnelly.

11               MS. DONNELLY:  I'm here to make statements

12   for two organizations.  I'm a member of the Gowanus

13   Community Advisory Group under the Superfund Cleanup,

14   and last month we passed a resolution specifically to

15   make this entry into this statement.

16               The Cag is a 50 member organization

17   compromised of organization members at large.  It was

18   formed in 2011 as part of the EPA Superfund action for

19   the Gowanus Canal.

20               The first resolution was passed unanimously

21   by this organization in 2012, was directed to the New

22   York City DEP and copied to the New York State DEC and

23   reads as follows:

24               "The Gowanus Canal Superfund Advisory Group

25   hereby resolves that the water of the Gowanus Canal be
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 2   reclassified from the current industrial standard

 3   designated Class SD.  Class SD only mandates a minimal

 4   level of dissolved oxygen be maintained in the water,

 5   but placed no limits to the level of pathogens in the

 6   waterway.

 7               "The request is that the Gowanus Canal be

 8   reclassified to protect -- given a water classification

 9   that protects this current recreation use, which

10   includes contact recreation for families with children,

11   and a reclassification that imposes limits on pathogenic

12   levels of coliform and bacteria as necessary to insure

13   that children and others are not exposed to unacceptable

14   risks, including dangerous disease, due to the simple

15   act of coming in contact with water while recreating on

16   the Canal."

17               That was the resolution.

18               "We support any change New York City makes

19   in terms of Class 1 and Class SD waterways that places

20   new institutional control on the level of pathogens

21   allowed in Class 1 and Class SD waters.

22               "However, the rulemaking does not affect the

23   use designation for water classification.  The above

24   resolution to protect Gowanus recreation use includes

25   contact recreation for families and children.
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 2               "The proposed rulemaking should not be a

 3   substitute for reclassification of water based on actual

 4   public use of the public waters.  The Canal community

 5   still looks forward to a water reclassification based on

 6   actual use."

 7               Passed unanimously February 24.  That's

 8   submitted.

 9               I'm also making a statement for the

10   organization I represent called Friends and Relatives of

11   the Greater Gowanus.  We are concerned, we support the

12   changes that there should be pathogen levels of control

13   for all waterways in the City.  But we are concerned

14   that the way this is being proposed and the way water is

15   being tested and assessed is not going to be truly

16   protective of pathogens and people's use of the water.

17               We are concerned that the way the rules have

18   been written that they're not going to actually mandate

19   a whole lot of change in Class SD waters because of the

20   way the testing is taking place in the so-called center

21   of the waterways.

22               We ask that in moving forward here that we

23   look for a better way to insure the way people actually

24   come in contact with the water closer to the shore, that

25   we become protective of people coming in contact with
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 2   the water in situations where it's not expected to be,

 3   due to climate change and storm surges and other issues.

 4               I wanted to relay a story that, during

 5   Hurricane Sandy, after that issue, a community group

 6   serving Thanksgiving dinners to people in Sheepshead

 7   Bay, where we encountered one woman who had just been

 8   out of the hospital prior to Hurricane Sandy.  She found

 9   herself the day of Sandy wandering in four feet of water

10   in our streets, the City of New York, with stitches,

11   having had open surgery days earlier.

12               And there are people being exposed to

13   pathogens in a lot more intense ways besides choosing to

14   recreate because of the climate change and the control

15   of pathogens in unsafe conditions.

16               And particularly, the concerns of bacteria

17   in the waterway that need to be controlled to CSA --

18   because New York City is, according to the Centers for

19   Disease Control, has the highest rate of bacteria

20   resistant infections in the entire country.  It's

21   becoming a greater concern that bacteria are being

22   released into our communities more and putting people

23   more at risk.

24               Our hospitals have the highest rates of

25   antibiotic resistant bacteria, they use the sewer
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 2   systems, and these elements would be released.

 3               So we do want levels of control of

 4   pathogens, so we're really going to address climate

 5   change more.  Thank you.

 6               MS. McBRIDE:  Diane Buxbaum?

 7               MS. BUXBAUM:  I'm a member of the same two

 8   groups that the previous speak is a member of.  I'm on

 9   the Cag of the Gowanus Canal, and I am also a member of

10   -- I don't want to repeat word for word what Marlene

11   Donnelly just said, but I strongly support everything

12   that she said.

13               So if it means a statement that is exactly

14   as another statement, then you have two of them, and I

15   will submit that in writing.

16               What I am concerned about very often is the

17   ineffective and non-existent addressing of climate

18   change, and how we are going to clean up our waters.

19   It's the same thing that Marlene said.  It's absolutely

20   accurate.

21               When I look at the shoreline rezoning law, I

22   think it was 2007 or 2011, I called people at the DEC

23   and the people doing the rezoning and said, "Are you

24   addressing climate change?"  They said yes.  There was

25   one tiny paragraph at the end of the rezoning, which
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 2   actually didn't address anything about sea level rise

 3   and storm changes.

 4               I spoke to a person at DEP at a meeting near

 5   Brooklyn Technical College in Brooklyn Heights, a DEP

 6   presentation on best management practices.  And I said

 7   "Well, are you going to look at climate change?"  At

 8   that point -- well, that's too complicated.  That struck

 9   me as being ineffective, looking at what we need to do

10   to protect waters.

11               We have people in my neighborhood who go out

12   rowing, they go out kayaking in the Gowanus Canal, and

13   they take young people.  We need to protect them from

14   the pathogens in the water.  And I think the way it's

15   being proposed now, the protection will not exist.  I

16   hope we get a better set of proposals.

17               Thank you.

18               MS. McBRIDE:  Thank you.

19               Akila Simon?

20               MS. SIMON:  Good afternoon, everybody.  I

21   too agree with the previous speaker.  I am the head

22   coach of the Empire Dragon Boat Team, and we do practice

23   our paddling throughout the duration of April through

24   October on Flushing Bay.  And it is very disconcerting

25   for us because there's a lot of fecal matter in the
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 2   water during high and low tide.  Our cancer survivors,

 3   health is a major concern for a lot of us.  I myself, as

 4   well other members on our team, have skin infections

 5   because of the contact with the water, because the

 6   quality is so poor.

 7               So it is really a major concern for us to do

 8   our part to really force the government, DEC, DEP, EPA,

 9   to do something about cleaning up the waterways.  Over

10   the course of the summer we have over 2,000 padders go

11   out into the water.

12               We really would like the designation changed

13   to primary contact, merely because we are getting

14   splashed, we're getting flipped, the boats.  People do

15   actually have contact with the water.  It is very

16   important that we do something.

17               We as a boating community have come together

18   recently and formed something called Guardians of the

19   Bay, where all of the dragon boat community have come

20   together.  We're talking about oyster testing, we're

21   testing the waters during the summertime.  We're really

22   trying to think of ways that we can do our part, so we

23   really would like to have the designation changed.

24               I think it is very important and it is our

25   home, Flushing Bay is our home.  For 2,000 recreational
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 2   paddlers to move somewhere else, that's something that

 3   is very troubling, especially when there's really

 4   nowhere else for us to go to paddle.  We compete.

 5               Paddling is one of the fastest growing water

 6   sports here, and dragon boat paddling in the United

 7   States, and we don't have another place to call home.

 8   So it's very important that we do our part and you all

 9   do your part to really change the designation for

10   Flushing Bay.

11               Thank you.

12               MS. McBRIDE:  Thank you.

13               Larry Levine?

14               MR. LEVINE:  Larry Levine, I'm a senior

15   attorney with Natural Resources Defense Counsel in New

16   York.  We are a non-profit environmental organization

17   working on clean water issues and a whole wide range of

18   other environmental issues.  We're working on trying to

19   get the City to clean up its sewer overflows since at

20   least the 80s, probably the 70s.  We have files in our

21   office going back, legal records to all those decades.

22               And so this is a really important moment

23   that we want the CDC to follow through on both the

24   proposal, also ongoing and beyond that, and I echo all

25   the concerns raised previously by the commenters I

0019

 1                       DEC Public Hearing

 2   heard, the last few I was here for.

 3               The biggest concern that we have about the

 4   way that the proposal was framed is about whether it's

 5   actually changing the use designation.  And that's a

 6   critical point of law, because it has changed the use

 7   designation, and that will in turn trigger application

 8   of federal beach act standards.  Even though it's called

 9   the beach act, they apply not only to beaches, they

10   apply to all coastal recreational waters, all of these

11   fall in that definition.  But it applies only to coastal

12   recreational waters and that is defined for primary

13   contact use.

14               So it's really important that the DEC make

15   very clear in the language of the regulation that they

16   are in fact changing designated use, and not merely

17   saying there something else to use for the water quality

18   issues.

19               Saying it ought to be swimmable is one

20   thing, saying that the bacteria level amounts to

21   swimmability is another thing.  So the proposal right

22   now is based on old standards from bacteria use,

23   indicator organism, fecal bacteria, that is outdated

24   science.

25               We understand the DEC is in the process for
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 2   all the other waterways that are already designated for

 3   primary contact of updating that standard based on

 4   enteroacoccus bacteria, the best scientific standard.

 5   But the EPA has a new updated version of that standard

 6   in the last couple of years, and so it's critical that

 7   the DEC apply that enterococcus standard to protect

 8   public health in all these water bodies.

 9               In terms of primary contact, there's one

10   more thing I'd like to say.  In many other

11   jurisdictions, many other states, EPA regions in fact,

12   team paddling, even power boating, should be primary

13   contact recreation precisely for the reason the prior

14   speaker mentioned, because you do in fact get wet.

15               Even if you don't intend to submerge

16   yourself, you do not in fact wholly submerge yourself,

17   you get wet enough that it amounts to primary contact.

18   I'm a kayaker myself, I'm sure many in the room are, you

19   know some of the speakers already.

20               So it's a legal matter as well, the DEC in

21   regulation should be treating kayaking, boat paddling as

22   primary contact activity.  And as a result, it exists

23   for use legally, people are in fact doing it, and the

24   DEC needs to protect that existing use under the Clean

25   Water Act and comply with the law.

0021

 1                       DEC Public Hearing

 2               One last point, which I think someone else

 3   alluded to, is how compliance is measured with these

 4   standards.  Typically sampling now is mid channel.

 5   People come in contact with the water much more

 6   frequently and extensively near shore.  So the

 7   regulations ought to be clear as to how compliance is

 8   measured, and that should be measured based on near

 9   shore water quality, not after sewage discharges have

10   been diluted further into the center of a stream,

11   especially a flowing water body is going to be diluted

12   rapidly towards the center, the Hudson River for

13   example.

14               There's lots of kayaking going on, near

15   shore is a lot more polluted than the center of the

16   channel.  It's an integral part of water quality, the

17   cleanup to support primary contact.

18               And so I will close with that, and say that

19   I support moving ahead with what the DEC has proposed,

20   but further, submit that the DEC needs to go further at

21   this time, not merely additional issues for a future

22   date, to have a rule that fully complies with what the

23   Clean Water Act requires to fully protect public health.

24               The rule language should be revised to

25   further what appears to be DEC's intent, to in fact
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 2   achieve that and protect public health and comply with

 3   the law.

 4               MS. McBRIDE:  Thank you.

 5               Robert Bake?

 6               MR. BAKE:  Hi, I'm Robert Bake, I'm

 7   president of the Brooklyn Bird Club.  Of course I

 8   support the clean water around New York City.  Primary

 9   use should be safe for people, no brainer.  That it

10   isn't already is unconscionable.  I understand it's a

11   difficult process.

12               I'd like to, as a member of the birding

13   community and the environmental community, I'd like to

14   say that it's not just for people, it's also for the

15   wildlife that uses the waters of New York City.

16               I'm sure they are susceptible to the

17   infections that people are, and there's also the whole

18   ecosystem, especially I'm very familiar with Jamaica

19   Bay, the fecal discharge from the sewage treatment

20   plants raised the levels of bacteria and nutrients in

21   the Bay and contributed to the devastation of our

22   environment, the lack of resilience in the Bay.

23               The grasslands have been reduced 30 percent

24   in the last 15 or 20 years.  And they have been

25   projected to lose all the grassland in Jamaica Bay, if
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 2   the trend isn't reversed.  It's being reversed, but

 3   especially in these times of climate change, we need the

 4   resilience of the bays, the waterways of New York City,

 5   returning the water to a natural state should be a

 6   primary purpose of EPA work, all our work.

 7               That's it.  Thank you.

 8               MS. McBRIDE:  Thank you.

 9               Shino Tanikama?

10               MS TANIKAMA:  Good afternoon.  My name is

11   Shino Tanikama.  I'm with the New York City Tunnel and

12   Water Conservation District.  Today I'm speaking as the

13   alternate New York co-chair of the New York-New Jersey

14   Harbor Citizen Advisory Committee.  We submitted our

15   letter a while ago.  I will speak to what we already

16   submitted, but I'd like the opportunity to share with

17   the rest of the members of the public what we submitted.

18               We would like more clearly amended

19   designated use.  As Larry mentioned, I think the way to

20   interpret the current proposal is changing the water

21   quality standards without really explicitly changing the

22   designated use.  We would like to have the language

23   changed to say that Class I saline surface water, the

24   best usage of Class I waters are primary contact

25   recreation and fishing.
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 2               We'd like to have the words "primary contact

 3   recreation" explicitly inserted into the section of the

 4   water quality standards that talks about the designated

 5   use and the best usage.

 6               Likewise, for Class SD, we'd like the best

 7   usage of Class SD waters to be primary contact

 8   recreation and fishing.  So we would like for inclusion

 9   of the word "primary in" that language.

10               We would also like to protect existing uses,

11   and that might entail the New York DEC conducting a full

12   assessment of existing uses.  Beyond setting the goal

13   for fishable and swimmable, which we are fully

14   supportive of, I think we need to really look at how the

15   water bodies are currently being used, and insure that

16   we do everything to meet the goal, because the uses are

17   already there as existing uses.

18               All I'm saying is, really, we don't want

19   anybody to say we can't meet these water quality goals.

20   We want people to really look at how the water bodies

21   are used today without meeting these goals, so that we

22   can meet the water quality goals.

23               We'd also like to switch to enterococcus as

24   part of this amendment process.  I understand the DEC

25   will be switching to using enterococcus as an indicator
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 2   next year or the year after, but we think it would be

 3   prudent for us to actually do this now to avoid

 4   confusion in the future.

 5               We also want water quality criteria to be

 6   relevant to the people who use the waters.  What I mean

 7   is, the current standard is based on the geometric means

 8   over 30 days.  However, people are using the water today

 9   or yesterday, on that particular day, to the users of

10   the water bodies, the geometric mean over 30 days is

11   irrelevant.  You're exposed to a high concentration of

12   bacteria on a given day, it doesn't really matter if the

13   average is lower than the standard.

14               We would like something that is more

15   relevant and more protective of the users of the body.

16   Along the same line, I know as an environmental

17   educator, I take small children to sample the water once

18   a month throughout the year.  Ironically, the only month

19   that I don't sample is when school is not in session,

20   July and August.

21               But the rest of the year I do go out to the

22   river, fill up a bucket of water, and we do come into

23   contact with that water.  So in some places it may be

24   prudent to look at year round water quality standards

25   and not just seasonal uses.
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 2               Again, I think if the DEC looks at the full

 3   existing uses and analyzes how the water bodies are

 4   being used, you would know which water bodies warrant

 5   year round protection.

 6               Finally, we would like to know how this

 7   change will be integrated into the ongoing water quality

 8   improvement program, particularly the long term control

 9   planning process to the CSO and NS in the City.

10               We are presuming these standards will be

11   incorporated into the planning process, but we would

12   like clarity on how the City will amend the LTC plan

13   submitted already, or if they are going to be

14   resubmitting those plans.  We need guidelines and

15   clarification on that point.

16               Again, the City Advisory Committee of New

17   York-New Jersey supports this initiative, but we'd like

18   to see strengthening of the proposal.

19               Thank you.

20               MS. McBRIDE:  Thank you.

21               Ate Atema.

22               MR. ATEMA:  My name is Ate Atema, I'll be

23   brief.  I'm speaking as a citizen, as a lover of this

24   city, as a lover of cities in general, as an architect

25   and somebody who's been working for the last three years
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 2   in developing a strategy for preventing storm water from

 3   combining with raw sewage to creat the CSOs that are

 4   driving the problems we're speaking about today.

 5               The really big picture for me is, this is an

 6   opportunity for New York City to establish itself as a

 7   leader in green infrastructure and demonstrating that

 8   large cities can be responsible ecological citizens of

 9   the planet.  We all, I think, understand the benefits of

10   density, and I think any opportunity New York City has

11   to take leadership in that area should be embraced.

12               So that's, I think, something like the

13   primary contact recreation standards is the right goal,

14   it's a very simple one, it's clear, it's a goal I think

15   everybody agrees we want to get to.  We want to be able

16   to swim in our waters, we want to able to fish in our

17   waters and to be able to know that sewage is not

18   discharged into our waters.

19               And so, I think there's an elegance and

20   simplicity to the goal, and we should get there as soon

21   as possible.

22               Thank you.

23               MS. McBRIDE:  Thank you very much.

24               Dierdre Cossman?

25               MS. COSSMAN:  Hi, my name is Dierdre Cossman
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 2   and I'm member of the Empire Dragon Boat Racing Team.

 3   And we practice on Flushing Bay, and obviously a lot of

 4   the same points have been made already by Coach Akila

 5   Simon.

 6               And basically it's about not only the water

 7   quality getting changed for the designation of these

 8   waters to primary contact, because on a regular basis,

 9   which is a few times a week, we're out there paddling

10   with hundreds of others every week, and there have been

11   incidents of infection and rash and things, just from

12   paddling and getting splashed by the water.

13               So it's important that the designation is

14   changed to be amended for not just water quality

15   criteria, but the actual language for primary contact

16   recreation.

17               Thank you.

18               MS. McBRIDE:  Thank you.

19               Ira Gershenbaum.

20               MR. GERSHENBAUM:  My name is Ira

21   Gershenbaum, I'm here representing myself and River

22   Keeper.  Two points.  One point is, I missed the first

23   part of this hearing because of the security procedures

24   outside.  Many people are also coming in right now

25   because of that and missed much.  I arrived early, not
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 2   early enough, an hour early.

 3               The second thing is, I'm a swimmer, I like

 4   to swim in the Hudson River.  The only thing that

 5   prevents me from currently swimming in the Hudson River

 6   is the fact I don't have access to it.  Many who want to

 7   swim in the Hudson River are afraid of it.  And this

 8   initiative should help that.  Hopefully, at some point

 9   it will also help the fact that the bad news comes out

10   whenever a swim, an organized swim, people come out with

11   mustaches from the Hudson River because of sewage and

12   things in the water.

13               Thank you.

14               MS. McBRIDE:  Thank you.

15               Peter Molinski?

16               MR. MOLINSKI:  I'm speaking from the New

17   York Harbor Foundation, the oyster project.  We do a lot

18   of work, primary contact work, in the water restoring

19   oysters to the harbor.  So we have high school students

20   diving in the water from the end of April through the

21   end of November.  So I echo the point of widening the

22   season for primary contact uses, that we are in the

23   water for July and August.

24               And just -- someone else mentioned -- more

25   clarification -- I might have missed it, I was late,
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 2   based on the line -- what exactly the new designation

 3   means, whether there's any action on DEC's part to

 4   change the quality of the water or simply a designation

 5   to change the -- I'm unclear about it.

 6               MS. McBRIDE:  Thank you very much.

 7               Willis Elkins?

 8               MR. ELKINS:  I'm Willis Elkins, from the

 9   Newtown Creek Alliance -- a couple of comments.  One of

10   the SD water bodies, which means one of most polluted

11   the in the City.  So generally, we're supportive of this

12   effort.

13               It's difficult for us to make progress on

14   the waterway, especially with existing use saying there

15   already are people recreating on the water.  The agency

16   says it doesn't matter, conditions don't reflect that.

17               So, a couple concerns we have, though,

18   because some of the places in Newtown Creek have such

19   poor water quality, we're interested in knowing what the

20   mechanism is to enforce the compliance?  We want to make

21   sure the responsible agencies are responsible for

22   cleaning that up and don't have a way of getting out of

23   this because conditions are so bad.

24               Does that make sense?

25               The other concern we have is about what it
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 2   means for existing plans in place, including consent

 3   orders.  The Newtown Creek Alliance along with River

 4   Keeper have been fighting a current consent order about

 5   aeration at Newtown Creek for reasons actually over

 6   public health.

 7               And one of the issues we had is saying it's

 8   not a public health concern, people are not supposed to

 9   be recreating there anyway.  We want to know what that

10   would mean for that, because right now the aeration only

11   addresses the oxygen level.  The new level, the bacteria

12   level, does that mean the aeration program will have to

13   be entirely redesigned?

14               And going forward with future consent

15   orders, to promote presumably new standards, we want to

16   make sure there's an open process with the community.

17   The community was left out of a lot of these processes,

18   and I understand there's lots of concern over that, so I

19   want to make sure there's enforcement or a mechanism to

20   insure compliance of efforts.

21               Thank you.

22               MS. McBRIDE:  Thank you very much.

23               That was our last speaker card.  I will

24   repeat for those of you who were not here at the

25   beginning.  The Department is receiving comments
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 2   regarding this proposed rulemaking until 5:00 p.m. on

 3   March 16.

 4               If you'd like to submit comments, you may

 5   mail them into Robert Simson at the New York State DEC.

 6   The mailing address is 625 Broadway, Albany, New York

 7   12233-3500.  I will have Mr. Stoner here give the e-mail

 8   address.

 9               Sorry, we do have a couple more speakers.

10   Also, information for sending in comments is at the

11   table out in the hallway.

12               Noelle Thurlow is our next speaker.

13               MS. THURLOW:  Hello, I'm Noelle Thurlow, I

14   run a small kayaking paddleboard company in Hoboken, the

15   other state across the river, the Hudson River.  I bring

16   children, I do lessons for them and a small youth

17   program as well.

18               If you've ever done any paddleboarding, then

19   you know we're all in the water.  We fall off all the

20   time, the children jump off, they love it.  It's a

21   wonderful opportunity.  I make sure to include

22   environmental education with every program that I do,

23   so they're learning to understand the Hudson River

24   estuary.

25               So I would love it for the water to be as
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 2   clean as possible for the children and all people that

 3   use the water.

 4               Thank you.

 5               MS. McBRIDE:  Thank you.

 6               Karen Craddock?

 7               MS. CRADDOCK:  Hi.  My name is Karen

 8   Craddock.  I'm a breast cancer survivor and I grew up on

 9   Long Island on the North Shore near the Throgs Neck

10   Bridge.

11               I've always been afraid of the water quality

12   in the area on the North Shore of Long Island, going to

13   Queens where we did hang out.

14               I am a member of the Empire Cancer Survivor

15   Dragon Boat Team.  I'm also a member of the Guardians of

16   Flushing Bay.  This is a group of Dragon boaters who are

17   in the Flushing Bay who are concerned about the water

18   quality.

19               Our mission is to preserve and protect the

20   water quality of the Bay in order to save human contact

21   with the human body.  I'm involved in the team because

22   we're very concerned about the environment and our

23   health risks due to the gradual destruction and abuse of

24   the ecosystem that New York has grown industrially over

25   the decades.
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 2               Why I'm concerned about the Bay is that it's

 3   the only protected bay in our area fit for human powered

 4   water sports and other activities that have incidental

 5   direct contact with the water.

 6               Also, I see people fishing off the dock.  I

 7   don't know if it's for personal consumption or illegal

 8   commercial comsumption, but I fear that toxic catch is

 9   ending up on a plate somewhere.

10               Personally, I have seen water pouring out of

11   the CSO.  It smells horrible, you can see sometimes a

12   cloudy discharge in the water.  I'm afraid that I will

13   get sick or get an infection as many teammates have in

14   the past.  I'm trying to cover myself head to toe with

15   as many layers as possible.

16               Even though our hands are in the water, we

17   do get splashed all the time.  We accidentally swallow

18   it and it's not a pleasant experience.

19               What we want is the water quality be raised

20   to a level where it's swimmable, at least when we have

21   primary contact with the water to not feel as though

22   we're in danger of harming yourself.

23               Paddlers have direct contact with the water.

24   I think it's assumed that we're above it so therefore

25   we're not near it, but we are in it.  Please make

0035

 1                       DEC Public Hearing

 2   changes for us to be safe.

 3               Thank you.

 4               MS. McBRIDE:  Thank you.

 5               Maria Melian?

 6               MS. MELIAN:  I'm Maria Melian, I'm also part

 7   of the Empire Dragon Boat Team.  We're one of the many,

 8   many dragon boat teams that use Flushing Bay as our only

 9   lake, actually.  It's a huge sport, started in Asia, and

10   it's very strong in Canada and the West Coast.

11               The water basically is filthy.  Part of it

12   is industrial waste, but most of it is from human sewage

13   from the CSOs.  And it's due to faulty engineering.

14   This can be fixed.  It takes time, it takes money and it

15   takes effort, but it can be done.

16               I lived here in the 70s, I saw the Hudson, I

17   smelled the Hudson.  It is a different thing now.  I saw

18   the tens, I see it now, it can be done.  We just need

19   everybody and we need the government to do something

20   about it.

21               And the idea -- somebody, I can't remember,

22   EPA had the idea of putting disinfectant in the sewers?

23   In the water?  We're cancer survivors on our team.

24   That's not what we need.  We don't need more chemicals

25   in our water.  We need engineering solutions, which can
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 2   be done.

 3               Thank you.

 4               MS. McBRIDE:  Edith Kantrowitz?

 5               MS. KANTROWITZ:  Hi, Edith Kantrowitz,

 6   president of New York City Friends of Clearwater.  We

 7   are a chartered club, the Clearwater organization

 8   originally started by Pete Seeger to clean up the Hudson

 9   River.  And so we are continuing to work on cleaning up

10   the Hudson River.  Of course, we're very interested in

11   the other waterways in the New York City area and making

12   sure they're clean and swimmable and healthy for us to

13   put our bodies into if we're going to swim and recreate

14   in other ways.

15               So we would like basically to express our

16   support for the proposed rulemaking, but there are some

17   changes that we'd like to recommend.  These were

18   directly suggested by the Water Infrastructure Matters

19   Coalition.  You may have already heard them today

20   because I came up late because of the line.

21               I'd like to reiterate our support for those

22   principles that the designated used for Class SD waters

23   should explicitly include primary contact recreation.

24   We recognize that designated uses and water quality

25   criteria should both be included.
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 2               Number 2, the DEC should survey and assess

 3   how people are using the water so we have a better

 4   picture of recreation.

 5               Number 3, measures should be taken to make

 6   sure that these criteria are integrated into the City's

 7   sewage overflow reduction plans.

 8               Number 4, the sample should be based on a

 9   single sample approach rather than an average sample.

10               The DEC should revise the draft regulations

11   to insure that the EPA beach act standards apply to

12   these waters, and also for measuring the water quality.

13   The sample should be taken from the near shore areas

14   where people swim and are paddling, rather than out in

15   the middle of the water where people are not as likely

16   to be.

17               Again, we want to endorse the suggestions of

18   the Water Infrastructure Matters Coalition to see

19   everything is done to make the water as clean and

20   healthy as possible.

21               Thank you.

22               MS. McBRIDE:  Thank you.

23               Robert Coover?

24               MR. COOVER:  I'd like to add my support of

25   the points mentioned by the previous speaker, endorse
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 2   storm water matters, the ongoing existing use as primary

 3   contact or recreation of these waters and support

 4   general continuing use of such.

 5               MS. McBRIDE:  Thank you.

 6               Mark Ringenary?

 7               MR. RINGENARY:  Good afternoon.  I'm from

 8   the National Park Service -- Gateway Recreation is our

 9   name.  We'd like to see more recreaction -- the City

10   supporting it -- we have a number of people using

11   recreational activities.

12               We have a biologist in the park testing the

13   water.  I can tell you Jamaica Bay is very bad.  I don't

14   know the indicators the DEC looks at in the background

15   -- people can get a false sense of security by passing

16   measures.

17               I'd love to have better control.  I want to

18   know there's monitoring to keep people safe who are

19   using the water for specific recreational activities.  I

20   want to inform the public if there's a problem -- I want

21   to know what kind of enforcement you will use to

22   regulate or try to control this, engineering-wise?  How

23   to educate the public on these issues?

24               Again, it's a question for me that I see

25   people using the water who don't know there is a problem
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 2   --

 3               One side comment before I'm done.  I live on

 4   Staten Island.  After Sandy -- a lot of houses,

 5   infrastructure, plus vegetation -- I see trees being cut

 6   down all over the place.  The tree program helps, but

 7   the city parks, it wiped out the underbrush in certain

 8   areas.  Standing trees were impacted, high winds -- the

 9   water system, its impact is a big issue in the City.

10               Thank you.

11               MS. McBRIDE:  Thank you.

12               Robin Kriesberg?

13               MS. KREISBERG:  Good afternoon.  I'm Robin

14   Kriesberg, I'm the policy director of Bronx River

15   Alliance.  We partnership to protect, improve and

16   restore the Bronx River, and I'm also on the steering

17   committee for the Storm Water Infrastructure Matters

18   Group, a citywide coalition of more than 60

19   organizations advocating for swimmable and fishable

20   waters in New York City.

21               We enthusiasticly support the proposed

22   amendments to set the water quality goal of all New York

23   City waters being swimmable, which would make the Bronx

24   River safe for primary contact.

25               Thanks to the tremendous efforts of
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 2   community leaders, concerned citizens and government

 3   officials, the Bronx River has seen a remarkable

 4   resurgence since the 1970s when it was an abandoned

 5   dumping ground.

 6               Today over 5,000 recreational boaters enjoy

 7   the Bronx River every year.  We've opened up seven boat

 8   launches along the year when none previously existed.

 9   Over 9,500 students have touched or been touched by the

10   river.  We work with over 2300 educators who have made

11   the river an outdoor classroom for hundreds of students

12   ever year.

13               It's a testament to the progress that we've

14   made, it came in 2012 when the National Park Service

15   designated the Bronx River as a national water trail.

16   The designated uses of waters of the river should be

17   changed to primary contact to support a variety of

18   recreational and educational activities already taking

19   place on the river.

20               Human powered boats exposes people to the

21   same risks as swimming, so that's why primary contact is

22   really essential.

23               The Bronx River long term control plan

24   process began in February, with a scheduled completion

25   date of June of this year, and the water quality changes
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 2   proposed by DEC should be incorporated into the planning

 3   process to insure that the final plan achieves water

 4   quality standards that protect the public and support

 5   existing uses of the river.

 6               To insure the safety of those coming into

 7   contact with the river, as previously said, water

 8   quality criteria should be based on a single sample

 9   maximum testing approach rather than a 30 day means --

10   five samples per month.  People don't come into contact

11   with average water.  The river should be safe for

12   contact whenever they do come in contact with it.

13               In addition, testing standards should be

14   revised to adopt modern scientifically supported,

15   enterococcus based standards.  Samples should be taken

16   from near shore areas where people actually recreate

17   rather than the middle of the water body.

18               Building on the great progress that's been

19   achieved so far on the Bronx River, we urge DEC to make

20   important regulatory changes to protect the many

21   citizens who depend on a clean and healthy river so they

22   can safely enjoy all the recreational and  educational

23   opportunities it offers.

24               MS. McBRIDE:  Thank you.

25               Randy Ng?
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 2               MR. NG:  Good afternoon.  Thank you,

 3   everybody for your time at this meeting.  My name is

 4   Randy Ng, I am one of the members affiliated with

 5   Flushing Bay, the dragon boat community.  We've bonded

 6   together to call ourselves the Guardians of Flushing

 7   Bay.

 8               I'm one of the coaches of another team.  As

 9   you can see, we have quite a few members here today of

10   the dragon boat community, representatives of the

11   passion of the sport, most importantly of Flushing Bay.

12               We talked about the sport dragon boating,

13   and I will try not to repeat what was talked about.

14   Dragon boating is the ultimate team support.  It's 22

15   people in a boat, ten on the left, ten on the right,

16   brought together to race or to paddle together as one

17   whole team.

18               As you can see, the Empire State Dragon Boat

19   Team is a bunch of cancer survivors.  On my crew, I'm

20   actually the coach of 140 high school students yearly

21   for the last 16 years.

22               What we're trying to do at Flushing Bay is

23   to improve the quality of the bay so it's safe for them

24   to paddle, but really to put forward support for the

25   next generation, to teach these kids and have a safe
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 2   place for them to go to paddle and to learn about

 3   leadership and adversity, working together using this

 4   sport called dragon racing.

 5               Now, Flushing Bay is next to LaGuardia

 6   Airport, we also have challenges there.  There is a

 7   sewage deposit, 1.1 million gallons of sewage is dumped

 8   in, especially during a storm it's more problematic,

 9   just because of the high levels of bacteria, e-coli.

10   Most of times what happens is, Flushing Bay is our only

11   home, where many people actually get sick and some have

12   severe cases that ended up in the emergency room.

13               The other two things that are in our

14   community, we have two municipal sanitation areas that

15   actually block the entrance, the sanitation building

16   that's in our entrance; and the municipal waste facility

17   in the back.  At times you can tell that the municipal

18   waste, the liquids come through the sewage and create

19   the slick and smell and engage bacteria that are in our

20   waters.

21               We also have two cement treatment plants,

22   cement concrete plants, which one is owned by the

23   Department of Transportation.

24               So what we're here today, to support and

25   asking for help in education, we're asking for help in
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 2   learning what to do, how we can be part of this

 3   community to improve the water system.

 4               As you can see today, many of our team

 5   members, our group, Guardians of Flushing Bay, have a

 6   passion to be here to try to improve the water quality.

 7               Again, for me as a coach, I'm also the coach

 8   of Team USA.  A lot of members train here on the

 9   national level team.  I ask for your help, not only for

10   us, not only for the breast cancer survivors, but for

11   future generations.

12               Thank you.

13               MS. McBRIDE:  On behalf of the DEC I want to

14   thank you all for coming out this afternoon and giving

15   us your comments.  Again, Comments will be received

16   until March 16.  Thank you.

17               (Time noted:  1:06 p.m.)

18               (Matter concluded.)
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            2                  P R O C E E D I N G S



            3               MS. McBRIDE:  Good afternoon, everyone.  My



            4   name is Molly McBride, I'm an administrative law judge



            5   with the New York City Department of Environmental



            6   Conservation, and presiding over this afternoon's



            7   legislative comment session.



            8               The purpose of this session is to receive



            9   comments from the public regarding the proposed



           10   rulemaking to amend Parts 701 and 703 of Title 6 of the



           11   official Compilation of Codes, Rules and Regulations of



           12   the State of New York.



           13               The purpose of this rulemaking is to change



           14   the right to require the quality of Class 1 and Class SD



           15   bathing surface waters to be suitable for primary



           16   contact recreation such as swimming; the rulemaking is



           17   necessary to meet the swimmable goal of the Federal



           18   Clean Water Act.



           19               Notice of this hearing was published in



           20   various newspapers that are in the New York City area,



           21   serving this area, as well as the electronic



           22   publication, the Environmental Notice Bulletin, and in



           23   the State Register.



           24               As I said, the purpose of this session is to



           25   receive comments.  This is not a question and answer
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            2   session.  If you do have any questions for DEC staff you



            3   may raise them outside this hearing here today.



            4               In order to make a comment on the record we



            5   will need you to fill out a speaker card.  Cards are



            6   available at the table outside of the room.  If you



            7   would like to make a comment, please make sure you fill



            8   out that speaker card for us.



            9               Public comments will be accepted until March



           10   16.  So comments must be received by the Department by



           11   March 16, 2015 at 5:00 p.m.  Out in the hallway at the



           12   table there we have both the e-mail address and the



           13   mailing address for where you will send those comments



           14   if you need it.  You may also submit a written comment



           15   this afternoon and leave it with our staff.



           16               Before we see if anyone here would like to



           17   make a comment, I want to introduce Scott Stoner from



           18   our Division of Water for a few comments.



           19               MR. STONER:  Thank you, Judge.



           20               Good afternoon everyone.  I'm Scott Stoner,



           21   Chief of the Standards and Analytical Support Section in



           22   the Division of Water in the New York State Department



           23   of Environmental Conservation.



           24               I have a short explanatory statement about



           25   the proposed rulemaking that is the subject of today's
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            2   public hearing.



            3               To protect water quality, the waters of New



            4   York State are grouped into classes with uses designated



            5   for each class, along with standards to protect their



            6   uses.  There are five classes of saline waters defined



            7   in Title 6 of the New York Codes, Rules and Regulations,



            8   abbreviated 6 NYCRR, Part 701.  These classes are SA,



            9   SB, SC, Roman Numeral I and SD.



           10               The federal Clean Water Act requires that,



           11   where attainable, the quality of all waters "provides



           12   for recreation in and on the water."  This is commonly



           13   referred to as the "swimmable" goal of the Clean Water



           14   Act and was to have been achieved by 1983.



           15               Of the five classes of saline waters in New



           16   York State, only three of the classes SA, SB, and SC,



           17   are designated for primary contact recreation, which



           18   includes swimming.  Class 1 and Class SD waters are not



           19   currently designated for primary contact recreation, and



           20   thus do not meet the swimmable goal of the federal Clean



           21   Water Act.  The majority of Class 1 and Class SD waters



           22   are located in New York City, with a few waters located



           23   in Suffolk County.



           24               The purpose of this rule is to ensure that



           25   the Class 1 and Class SD waters meet the swimmable goal
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            2   of the federal Clean Water Act.



            3               The proposed rule would accomplish this by



            4   requiring, in 6 NYCRRR Part 701, that the water quality



            5   for Class 1 and Class SD waters be suitable for primary



            6   contact recreation, and in 6 NYCRR Part 703, by adopting



            7   corresponding standards for total and fecal coliforms to



            8   protect the quality of Class 1 and Class SD waters for



            9   this use.



           10               Thank you.



           11               MS. McBRIDE:  Thank you, Mr. Stoner.



           12               At this time we have not yet received any



           13   speaker cards.  What I will do is keep the record open



           14   for a few more minutes in case anyone is delayed getting



           15   here, and then we'll close the record after that.



           16               We have a speaker card for Rob Buchanan.



           17   You may come forward and make your comment here.



           18               MR. BUCHANAN:  My name is Rob Buchanan.  I'm



           19   co-chair of the New York-New Jersey Harbor Program



           20   Citizens Advisory Committee.  I'm not here to offer



           21   testimony from that group.  We have many comments and we



           22   will be presenting comments.  A colleague of mine of



           23   that group will be presenting comments later if she can



           24   get in the door.



           25               I'm here representing another group of the
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            2   New York City Water Trail Association, and I have



            3   written comments which I will present to you by e-mail,



            4   the easiest way.



            5               But I wanted to make three points in that



            6   group's testimony.



            7               And the first point is that, if you're going



            8   to call something swimmable, that changes the game for a



            9   lot of people.  Our group does a survey of harbor



           10   boaters every year.  The last year we did it, in 2013,



           11   we counted more than 60,000 individuals who were put on



           12   the water by organized community boating groups.  That



           13   doesn't count individuals who launch themselves.



           14               This is a really big number.  Every year



           15   that we've done this survey that number has grown.



           16   We've got waterfront development and access points



           17   expanding.  That number is going to get big.  If you



           18   call water swimmable people are going to expect it to be



           19   swimmable, and they'll want to know.



           20               So, the first point is, how are you



           21   measuring that?  I don't think the harbor survey, which



           22   is a great thing, and I don't mean to discredit the DEP



           23   in any way, but it's not an accurate reflection of



           24   harbor water quality recreation users.



           25               I think you're going to have to expand your

�

                                                                        8







            1                       DEC Public Hearing



            2   data points.  As a model I brought this.



            3               (Indicating poster board.)



            4               This is a citizens program that we run



            5   called Citizens Water.  We do quality tests, and if you



            6   look, we test at launch sites, a lot of them, more than



            7   30.  We test weekly, that's what the DEP does too.



            8   Their test sites in the East River, if you look at



            9   those, they've only got two in the middle stretch of



           10   the East River.  They've got 23rd Street and they test



           11   at Hell Gate, and that's it.  Two points, mid current,



           12   mid channel, the results are different.



           13               So, if you are really going to look at



           14   water, look at where people are going to use the water,



           15   because those numbers are going to be a lot tougher, and



           16   I think you have to include them.  So that's my first



           17   point.



           18               The second point is, monitoring and



           19   notification, it's almost impossible for the public to



           20   understand the public agencies' monitoring efforts, and



           21   their notificiation efforts are also difficult, they are



           22   not really user friendly.  If we go to swimmable water



           23   designation, high expectations, that has to be reflected



           24   in better monitoring and more interpretable results.  If



           25   you look at the DEP's result pages on their website,
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            2   they are great, the data is great, but a member of the



            3   public can't make heads or tails of it, they really



            4   cannot.



            5               I want to show you one more -- an example, I



            6   mentioned East 23rd Street as one of their sites.  If



            7   you look at their results for 2014, during the 20 weeks



            8   we tested, every single result they have is less than



            9   30.  I'm talking about enterococcus, that's what we



           10   tested.  Every single result is less than 30.  That



           11   means swimmable across the board.  Green, green, green



           12   all the way across the board.



           13               If you look at our results from Stuyvesant,



           14   which is at 23rd Street, roughly, but we test near the



           15   shore, it's a totally different picture.  It's about 55



           16   or 60 percent green; but the other 35 or 40 perecent is



           17   not green, does not meet swimmable standards.



           18               So if you are going to use the results you



           19   have to be able to see them and ours side by side, and



           20   the public needs to understand those things.



           21               So I think our model is good, I think the



           22   DEC's model is good, there are lots of good models for



           23   presenting, but the notification has to be better.



           24               The third and final point.  Enterococcus is



           25   the standard, what the City uses when they say you can
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            2   go swimming at Coney Island or Staten Island, so it's



            3   understandable for the public.  At this point it's what



            4   we use, what every citizen test group uses.  And it



            5   should be the standard.  I know you have said in your



            6   explanation that you envision this as a multi-part



            7   thing, you want to start with the coliform standards and



            8   switch over to enterococcus in the future.



            9               But I think everything changes when you say



           10   the harbor is swimmable, we're designating the water



           11   waters as swimmable.  I think you should be ready to



           12   explain to people what that means.  And if you don't



           13   have the enterococcus standards in place, if you're



           14   still using this other system, it's going to require the



           15   public to translate from a language they don't



           16   understand to another language they don't understand.



           17   It's going to complicate things.



           18               So, you're charging the game, it's a big,



           19   big step, but be ready.  Be ready on the PR front and on



           20   the communications front, in those three areas.



           21               Thank you.



           22               MS. McBRIDE:  We will go off the record for



           23   a few minutes and give people time to come in, in case



           24   they're delayed down at security.



           25               (Recess taken.)
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            2               MS. McBRIDE:  For those who joined us, I



            3   understand there was a delay at security, so we did go



            4   off the record for a few minutes to allow people to get



            5   upstairs.  We had one speaker so far.



            6               What we're going to do now is call the other



            7   speakers who have signed up, and when I call your name



            8   I'd ask you to please come forward here and give your



            9   comments here at the podium.



           10               Our next speaker is Marlene Donnelly.



           11               MS. DONNELLY:  I'm here to make statements



           12   for two organizations.  I'm a member of the Gowanus



           13   Community Advisory Group under the Superfund Cleanup,



           14   and last month we passed a resolution specifically to



           15   make this entry into this statement.



           16               The Cag is a 50 member organization



           17   compromised of organization members at large.  It was



           18   formed in 2011 as part of the EPA Superfund action for



           19   the Gowanus Canal.



           20               The first resolution was passed unanimously



           21   by this organization in 2012, was directed to the New



           22   York City DEP and copied to the New York State DEC and



           23   reads as follows:



           24               "The Gowanus Canal Superfund Advisory Group



           25   hereby resolves that the water of the Gowanus Canal be
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            2   reclassified from the current industrial standard



            3   designated Class SD.  Class SD only mandates a minimal



            4   level of dissolved oxygen be maintained in the water,



            5   but placed no limits to the level of pathogens in the



            6   waterway.



            7               "The request is that the Gowanus Canal be



            8   reclassified to protect -- given a water classification



            9   that protects this current recreation use, which



           10   includes contact recreation for families with children,



           11   and a reclassification that imposes limits on pathogenic



           12   levels of coliform and bacteria as necessary to insure



           13   that children and others are not exposed to unacceptable



           14   risks, including dangerous disease, due to the simple



           15   act of coming in contact with water while recreating on



           16   the Canal."



           17               That was the resolution.



           18               "We support any change New York City makes



           19   in terms of Class 1 and Class SD waterways that places



           20   new institutional control on the level of pathogens



           21   allowed in Class 1 and Class SD waters.



           22               "However, the rulemaking does not affect the



           23   use designation for water classification.  The above



           24   resolution to protect Gowanus recreation use includes



           25   contact recreation for families and children.
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            2               "The proposed rulemaking should not be a



            3   substitute for reclassification of water based on actual



            4   public use of the public waters.  The Canal community



            5   still looks forward to a water reclassification based on



            6   actual use."



            7               Passed unanimously February 24.  That's



            8   submitted.



            9               I'm also making a statement for the



           10   organization I represent called Friends and Relatives of



           11   the Greater Gowanus.  We are concerned, we support the



           12   changes that there should be pathogen levels of control



           13   for all waterways in the City.  But we are concerned



           14   that the way this is being proposed and the way water is



           15   being tested and assessed is not going to be truly



           16   protective of pathogens and people's use of the water.



           17               We are concerned that the way the rules have



           18   been written that they're not going to actually mandate



           19   a whole lot of change in Class SD waters because of the



           20   way the testing is taking place in the so-called center



           21   of the waterways.



           22               We ask that in moving forward here that we



           23   look for a better way to insure the way people actually



           24   come in contact with the water closer to the shore, that



           25   we become protective of people coming in contact with
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            2   the water in situations where it's not expected to be,



            3   due to climate change and storm surges and other issues.



            4               I wanted to relay a story that, during



            5   Hurricane Sandy, after that issue, a community group



            6   serving Thanksgiving dinners to people in Sheepshead



            7   Bay, where we encountered one woman who had just been



            8   out of the hospital prior to Hurricane Sandy.  She found



            9   herself the day of Sandy wandering in four feet of water



           10   in our streets, the City of New York, with stitches,



           11   having had open surgery days earlier.



           12               And there are people being exposed to



           13   pathogens in a lot more intense ways besides choosing to



           14   recreate because of the climate change and the control



           15   of pathogens in unsafe conditions.



           16               And particularly, the concerns of bacteria



           17   in the waterway that need to be controlled to CSA --



           18   because New York City is, according to the Centers for



           19   Disease Control, has the highest rate of bacteria



           20   resistant infections in the entire country.  It's



           21   becoming a greater concern that bacteria are being



           22   released into our communities more and putting people



           23   more at risk.



           24               Our hospitals have the highest rates of



           25   antibiotic resistant bacteria, they use the sewer
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            2   systems, and these elements would be released.



            3               So we do want levels of control of



            4   pathogens, so we're really going to address climate



            5   change more.  Thank you.



            6               MS. McBRIDE:  Diane Buxbaum?



            7               MS. BUXBAUM:  I'm a member of the same two



            8   groups that the previous speak is a member of.  I'm on



            9   the Cag of the Gowanus Canal, and I am also a member of



           10   -- I don't want to repeat word for word what Marlene



           11   Donnelly just said, but I strongly support everything



           12   that she said.



           13               So if it means a statement that is exactly



           14   as another statement, then you have two of them, and I



           15   will submit that in writing.



           16               What I am concerned about very often is the



           17   ineffective and non-existent addressing of climate



           18   change, and how we are going to clean up our waters.



           19   It's the same thing that Marlene said.  It's absolutely



           20   accurate.



           21               When I look at the shoreline rezoning law, I



           22   think it was 2007 or 2011, I called people at the DEC



           23   and the people doing the rezoning and said, "Are you



           24   addressing climate change?"  They said yes.  There was



           25   one tiny paragraph at the end of the rezoning, which
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            2   actually didn't address anything about sea level rise



            3   and storm changes.



            4               I spoke to a person at DEP at a meeting near



            5   Brooklyn Technical College in Brooklyn Heights, a DEP



            6   presentation on best management practices.  And I said



            7   "Well, are you going to look at climate change?"  At



            8   that point -- well, that's too complicated.  That struck



            9   me as being ineffective, looking at what we need to do



           10   to protect waters.



           11               We have people in my neighborhood who go out



           12   rowing, they go out kayaking in the Gowanus Canal, and



           13   they take young people.  We need to protect them from



           14   the pathogens in the water.  And I think the way it's



           15   being proposed now, the protection will not exist.  I



           16   hope we get a better set of proposals.



           17               Thank you.



           18               MS. McBRIDE:  Thank you.



           19               Akila Simon?



           20               MS. SIMON:  Good afternoon, everybody.  I



           21   too agree with the previous speaker.  I am the head



           22   coach of the Empire Dragon Boat Team, and we do practice



           23   our paddling throughout the duration of April through



           24   October on Flushing Bay.  And it is very disconcerting



           25   for us because there's a lot of fecal matter in the
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            2   water during high and low tide.  Our cancer survivors,



            3   health is a major concern for a lot of us.  I myself, as



            4   well other members on our team, have skin infections



            5   because of the contact with the water, because the



            6   quality is so poor.



            7               So it is really a major concern for us to do



            8   our part to really force the government, DEC, DEP, EPA,



            9   to do something about cleaning up the waterways.  Over



           10   the course of the summer we have over 2,000 padders go



           11   out into the water.



           12               We really would like the designation changed



           13   to primary contact, merely because we are getting



           14   splashed, we're getting flipped, the boats.  People do



           15   actually have contact with the water.  It is very



           16   important that we do something.



           17               We as a boating community have come together



           18   recently and formed something called Guardians of the



           19   Bay, where all of the dragon boat community have come



           20   together.  We're talking about oyster testing, we're



           21   testing the waters during the summertime.  We're really



           22   trying to think of ways that we can do our part, so we



           23   really would like to have the designation changed.



           24               I think it is very important and it is our



           25   home, Flushing Bay is our home.  For 2,000 recreational
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            2   paddlers to move somewhere else, that's something that



            3   is very troubling, especially when there's really



            4   nowhere else for us to go to paddle.  We compete.



            5               Paddling is one of the fastest growing water



            6   sports here, and dragon boat paddling in the United



            7   States, and we don't have another place to call home.



            8   So it's very important that we do our part and you all



            9   do your part to really change the designation for



           10   Flushing Bay.



           11               Thank you.



           12               MS. McBRIDE:  Thank you.



           13               Larry Levine?



           14               MR. LEVINE:  Larry Levine, I'm a senior



           15   attorney with Natural Resources Defense Counsel in New



           16   York.  We are a non-profit environmental organization



           17   working on clean water issues and a whole wide range of



           18   other environmental issues.  We're working on trying to



           19   get the City to clean up its sewer overflows since at



           20   least the 80s, probably the 70s.  We have files in our



           21   office going back, legal records to all those decades.



           22               And so this is a really important moment



           23   that we want the CDC to follow through on both the



           24   proposal, also ongoing and beyond that, and I echo all



           25   the concerns raised previously by the commenters I
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            2   heard, the last few I was here for.



            3               The biggest concern that we have about the



            4   way that the proposal was framed is about whether it's



            5   actually changing the use designation.  And that's a



            6   critical point of law, because it has changed the use



            7   designation, and that will in turn trigger application



            8   of federal beach act standards.  Even though it's called



            9   the beach act, they apply not only to beaches, they



           10   apply to all coastal recreational waters, all of these



           11   fall in that definition.  But it applies only to coastal



           12   recreational waters and that is defined for primary



           13   contact use.



           14               So it's really important that the DEC make



           15   very clear in the language of the regulation that they



           16   are in fact changing designated use, and not merely



           17   saying there something else to use for the water quality



           18   issues.



           19               Saying it ought to be swimmable is one



           20   thing, saying that the bacteria level amounts to



           21   swimmability is another thing.  So the proposal right



           22   now is based on old standards from bacteria use,



           23   indicator organism, fecal bacteria, that is outdated



           24   science.



           25               We understand the DEC is in the process for
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            2   all the other waterways that are already designated for



            3   primary contact of updating that standard based on



            4   enteroacoccus bacteria, the best scientific standard.



            5   But the EPA has a new updated version of that standard



            6   in the last couple of years, and so it's critical that



            7   the DEC apply that enterococcus standard to protect



            8   public health in all these water bodies.



            9               In terms of primary contact, there's one



           10   more thing I'd like to say.  In many other



           11   jurisdictions, many other states, EPA regions in fact,



           12   team paddling, even power boating, should be primary



           13   contact recreation precisely for the reason the prior



           14   speaker mentioned, because you do in fact get wet.



           15               Even if you don't intend to submerge



           16   yourself, you do not in fact wholly submerge yourself,



           17   you get wet enough that it amounts to primary contact.



           18   I'm a kayaker myself, I'm sure many in the room are, you



           19   know some of the speakers already.



           20               So it's a legal matter as well, the DEC in



           21   regulation should be treating kayaking, boat paddling as



           22   primary contact activity.  And as a result, it exists



           23   for use legally, people are in fact doing it, and the



           24   DEC needs to protect that existing use under the Clean



           25   Water Act and comply with the law.
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            2               One last point, which I think someone else



            3   alluded to, is how compliance is measured with these



            4   standards.  Typically sampling now is mid channel.



            5   People come in contact with the water much more



            6   frequently and extensively near shore.  So the



            7   regulations ought to be clear as to how compliance is



            8   measured, and that should be measured based on near



            9   shore water quality, not after sewage discharges have



           10   been diluted further into the center of a stream,



           11   especially a flowing water body is going to be diluted



           12   rapidly towards the center, the Hudson River for



           13   example.



           14               There's lots of kayaking going on, near



           15   shore is a lot more polluted than the center of the



           16   channel.  It's an integral part of water quality, the



           17   cleanup to support primary contact.



           18               And so I will close with that, and say that



           19   I support moving ahead with what the DEC has proposed,



           20   but further, submit that the DEC needs to go further at



           21   this time, not merely additional issues for a future



           22   date, to have a rule that fully complies with what the



           23   Clean Water Act requires to fully protect public health.



           24               The rule language should be revised to



           25   further what appears to be DEC's intent, to in fact
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            2   achieve that and protect public health and comply with



            3   the law.



            4               MS. McBRIDE:  Thank you.



            5               Robert Bake?



            6               MR. BAKE:  Hi, I'm Robert Bake, I'm



            7   president of the Brooklyn Bird Club.  Of course I



            8   support the clean water around New York City.  Primary



            9   use should be safe for people, no brainer.  That it



           10   isn't already is unconscionable.  I understand it's a



           11   difficult process.



           12               I'd like to, as a member of the birding



           13   community and the environmental community, I'd like to



           14   say that it's not just for people, it's also for the



           15   wildlife that uses the waters of New York City.



           16               I'm sure they are susceptible to the



           17   infections that people are, and there's also the whole



           18   ecosystem, especially I'm very familiar with Jamaica



           19   Bay, the fecal discharge from the sewage treatment



           20   plants raised the levels of bacteria and nutrients in



           21   the Bay and contributed to the devastation of our



           22   environment, the lack of resilience in the Bay.



           23               The grasslands have been reduced 30 percent



           24   in the last 15 or 20 years.  And they have been



           25   projected to lose all the grassland in Jamaica Bay, if
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            2   the trend isn't reversed.  It's being reversed, but



            3   especially in these times of climate change, we need the



            4   resilience of the bays, the waterways of New York City,



            5   returning the water to a natural state should be a



            6   primary purpose of EPA work, all our work.



            7               That's it.  Thank you.



            8               MS. McBRIDE:  Thank you.



            9               Shino Tanikama?



           10               MS TANIKAMA:  Good afternoon.  My name is



           11   Shino Tanikama.  I'm with the New York City Tunnel and



           12   Water Conservation District.  Today I'm speaking as the



           13   alternate New York co-chair of the New York-New Jersey



           14   Harbor Citizen Advisory Committee.  We submitted our



           15   letter a while ago.  I will speak to what we already



           16   submitted, but I'd like the opportunity to share with



           17   the rest of the members of the public what we submitted.



           18               We would like more clearly amended



           19   designated use.  As Larry mentioned, I think the way to



           20   interpret the current proposal is changing the water



           21   quality standards without really explicitly changing the



           22   designated use.  We would like to have the language



           23   changed to say that Class I saline surface water, the



           24   best usage of Class I waters are primary contact



           25   recreation and fishing.
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            2               We'd like to have the words "primary contact



            3   recreation" explicitly inserted into the section of the



            4   water quality standards that talks about the designated



            5   use and the best usage.



            6               Likewise, for Class SD, we'd like the best



            7   usage of Class SD waters to be primary contact



            8   recreation and fishing.  So we would like for inclusion



            9   of the word "primary in" that language.



           10               We would also like to protect existing uses,



           11   and that might entail the New York DEC conducting a full



           12   assessment of existing uses.  Beyond setting the goal



           13   for fishable and swimmable, which we are fully



           14   supportive of, I think we need to really look at how the



           15   water bodies are currently being used, and insure that



           16   we do everything to meet the goal, because the uses are



           17   already there as existing uses.



           18               All I'm saying is, really, we don't want



           19   anybody to say we can't meet these water quality goals.



           20   We want people to really look at how the water bodies



           21   are used today without meeting these goals, so that we



           22   can meet the water quality goals.



           23               We'd also like to switch to enterococcus as



           24   part of this amendment process.  I understand the DEC



           25   will be switching to using enterococcus as an indicator
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            2   next year or the year after, but we think it would be



            3   prudent for us to actually do this now to avoid



            4   confusion in the future.



            5               We also want water quality criteria to be



            6   relevant to the people who use the waters.  What I mean



            7   is, the current standard is based on the geometric means



            8   over 30 days.  However, people are using the water today



            9   or yesterday, on that particular day, to the users of



           10   the water bodies, the geometric mean over 30 days is



           11   irrelevant.  You're exposed to a high concentration of



           12   bacteria on a given day, it doesn't really matter if the



           13   average is lower than the standard.



           14               We would like something that is more



           15   relevant and more protective of the users of the body.



           16   Along the same line, I know as an environmental



           17   educator, I take small children to sample the water once



           18   a month throughout the year.  Ironically, the only month



           19   that I don't sample is when school is not in session,



           20   July and August.



           21               But the rest of the year I do go out to the



           22   river, fill up a bucket of water, and we do come into



           23   contact with that water.  So in some places it may be



           24   prudent to look at year round water quality standards



           25   and not just seasonal uses.
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            2               Again, I think if the DEC looks at the full



            3   existing uses and analyzes how the water bodies are



            4   being used, you would know which water bodies warrant



            5   year round protection.



            6               Finally, we would like to know how this



            7   change will be integrated into the ongoing water quality



            8   improvement program, particularly the long term control



            9   planning process to the CSO and NS in the City.



           10               We are presuming these standards will be



           11   incorporated into the planning process, but we would



           12   like clarity on how the City will amend the LTC plan



           13   submitted already, or if they are going to be



           14   resubmitting those plans.  We need guidelines and



           15   clarification on that point.



           16               Again, the City Advisory Committee of New



           17   York-New Jersey supports this initiative, but we'd like



           18   to see strengthening of the proposal.



           19               Thank you.



           20               MS. McBRIDE:  Thank you.



           21               Ate Atema.



           22               MR. ATEMA:  My name is Ate Atema, I'll be



           23   brief.  I'm speaking as a citizen, as a lover of this



           24   city, as a lover of cities in general, as an architect



           25   and somebody who's been working for the last three years
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            2   in developing a strategy for preventing storm water from



            3   combining with raw sewage to creat the CSOs that are



            4   driving the problems we're speaking about today.



            5               The really big picture for me is, this is an



            6   opportunity for New York City to establish itself as a



            7   leader in green infrastructure and demonstrating that



            8   large cities can be responsible ecological citizens of



            9   the planet.  We all, I think, understand the benefits of



           10   density, and I think any opportunity New York City has



           11   to take leadership in that area should be embraced.



           12               So that's, I think, something like the



           13   primary contact recreation standards is the right goal,



           14   it's a very simple one, it's clear, it's a goal I think



           15   everybody agrees we want to get to.  We want to be able



           16   to swim in our waters, we want to able to fish in our



           17   waters and to be able to know that sewage is not



           18   discharged into our waters.



           19               And so, I think there's an elegance and



           20   simplicity to the goal, and we should get there as soon



           21   as possible.



           22               Thank you.



           23               MS. McBRIDE:  Thank you very much.



           24               Dierdre Cossman?



           25               MS. COSSMAN:  Hi, my name is Dierdre Cossman
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            2   and I'm member of the Empire Dragon Boat Racing Team.



            3   And we practice on Flushing Bay, and obviously a lot of



            4   the same points have been made already by Coach Akila



            5   Simon.



            6               And basically it's about not only the water



            7   quality getting changed for the designation of these



            8   waters to primary contact, because on a regular basis,



            9   which is a few times a week, we're out there paddling



           10   with hundreds of others every week, and there have been



           11   incidents of infection and rash and things, just from



           12   paddling and getting splashed by the water.



           13               So it's important that the designation is



           14   changed to be amended for not just water quality



           15   criteria, but the actual language for primary contact



           16   recreation.



           17               Thank you.



           18               MS. McBRIDE:  Thank you.



           19               Ira Gershenbaum.



           20               MR. GERSHENBAUM:  My name is Ira



           21   Gershenbaum, I'm here representing myself and River



           22   Keeper.  Two points.  One point is, I missed the first



           23   part of this hearing because of the security procedures



           24   outside.  Many people are also coming in right now



           25   because of that and missed much.  I arrived early, not
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            2   early enough, an hour early.



            3               The second thing is, I'm a swimmer, I like



            4   to swim in the Hudson River.  The only thing that



            5   prevents me from currently swimming in the Hudson River



            6   is the fact I don't have access to it.  Many who want to



            7   swim in the Hudson River are afraid of it.  And this



            8   initiative should help that.  Hopefully, at some point



            9   it will also help the fact that the bad news comes out



           10   whenever a swim, an organized swim, people come out with



           11   mustaches from the Hudson River because of sewage and



           12   things in the water.



           13               Thank you.



           14               MS. McBRIDE:  Thank you.



           15               Peter Molinski?



           16               MR. MOLINSKI:  I'm speaking from the New



           17   York Harbor Foundation, the oyster project.  We do a lot



           18   of work, primary contact work, in the water restoring



           19   oysters to the harbor.  So we have high school students



           20   diving in the water from the end of April through the



           21   end of November.  So I echo the point of widening the



           22   season for primary contact uses, that we are in the



           23   water for July and August.



           24               And just -- someone else mentioned -- more



           25   clarification -- I might have missed it, I was late,
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            2   based on the line -- what exactly the new designation



            3   means, whether there's any action on DEC's part to



            4   change the quality of the water or simply a designation



            5   to change the -- I'm unclear about it.



            6               MS. McBRIDE:  Thank you very much.



            7               Willis Elkins?



            8               MR. ELKINS:  I'm Willis Elkins, from the



            9   Newtown Creek Alliance -- a couple of comments.  One of



           10   the SD water bodies, which means one of most polluted



           11   the in the City.  So generally, we're supportive of this



           12   effort.



           13               It's difficult for us to make progress on



           14   the waterway, especially with existing use saying there



           15   already are people recreating on the water.  The agency



           16   says it doesn't matter, conditions don't reflect that.



           17               So, a couple concerns we have, though,



           18   because some of the places in Newtown Creek have such



           19   poor water quality, we're interested in knowing what the



           20   mechanism is to enforce the compliance?  We want to make



           21   sure the responsible agencies are responsible for



           22   cleaning that up and don't have a way of getting out of



           23   this because conditions are so bad.



           24               Does that make sense?



           25               The other concern we have is about what it
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            2   means for existing plans in place, including consent



            3   orders.  The Newtown Creek Alliance along with River



            4   Keeper have been fighting a current consent order about



            5   aeration at Newtown Creek for reasons actually over



            6   public health.



            7               And one of the issues we had is saying it's



            8   not a public health concern, people are not supposed to



            9   be recreating there anyway.  We want to know what that



           10   would mean for that, because right now the aeration only



           11   addresses the oxygen level.  The new level, the bacteria



           12   level, does that mean the aeration program will have to



           13   be entirely redesigned?



           14               And going forward with future consent



           15   orders, to promote presumably new standards, we want to



           16   make sure there's an open process with the community.



           17   The community was left out of a lot of these processes,



           18   and I understand there's lots of concern over that, so I



           19   want to make sure there's enforcement or a mechanism to



           20   insure compliance of efforts.



           21               Thank you.



           22               MS. McBRIDE:  Thank you very much.



           23               That was our last speaker card.  I will



           24   repeat for those of you who were not here at the



           25   beginning.  The Department is receiving comments
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            2   regarding this proposed rulemaking until 5:00 p.m. on



            3   March 16.



            4               If you'd like to submit comments, you may



            5   mail them into Robert Simson at the New York State DEC.



            6   The mailing address is 625 Broadway, Albany, New York



            7   12233-3500.  I will have Mr. Stoner here give the e-mail



            8   address.



            9               Sorry, we do have a couple more speakers.



           10   Also, information for sending in comments is at the



           11   table out in the hallway.



           12               Noelle Thurlow is our next speaker.



           13               MS. THURLOW:  Hello, I'm Noelle Thurlow, I



           14   run a small kayaking paddleboard company in Hoboken, the



           15   other state across the river, the Hudson River.  I bring



           16   children, I do lessons for them and a small youth



           17   program as well.



           18               If you've ever done any paddleboarding, then



           19   you know we're all in the water.  We fall off all the



           20   time, the children jump off, they love it.  It's a



           21   wonderful opportunity.  I make sure to include



           22   environmental education with every program that I do,



           23   so they're learning to understand the Hudson River



           24   estuary.



           25               So I would love it for the water to be as
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            2   clean as possible for the children and all people that



            3   use the water.



            4               Thank you.



            5               MS. McBRIDE:  Thank you.



            6               Karen Craddock?



            7               MS. CRADDOCK:  Hi.  My name is Karen



            8   Craddock.  I'm a breast cancer survivor and I grew up on



            9   Long Island on the North Shore near the Throgs Neck



           10   Bridge.



           11               I've always been afraid of the water quality



           12   in the area on the North Shore of Long Island, going to



           13   Queens where we did hang out.



           14               I am a member of the Empire Cancer Survivor



           15   Dragon Boat Team.  I'm also a member of the Guardians of



           16   Flushing Bay.  This is a group of Dragon boaters who are



           17   in the Flushing Bay who are concerned about the water



           18   quality.



           19               Our mission is to preserve and protect the



           20   water quality of the Bay in order to save human contact



           21   with the human body.  I'm involved in the team because



           22   we're very concerned about the environment and our



           23   health risks due to the gradual destruction and abuse of



           24   the ecosystem that New York has grown industrially over



           25   the decades.
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            2               Why I'm concerned about the Bay is that it's



            3   the only protected bay in our area fit for human powered



            4   water sports and other activities that have incidental



            5   direct contact with the water.



            6               Also, I see people fishing off the dock.  I



            7   don't know if it's for personal consumption or illegal



            8   commercial comsumption, but I fear that toxic catch is



            9   ending up on a plate somewhere.



           10               Personally, I have seen water pouring out of



           11   the CSO.  It smells horrible, you can see sometimes a



           12   cloudy discharge in the water.  I'm afraid that I will



           13   get sick or get an infection as many teammates have in



           14   the past.  I'm trying to cover myself head to toe with



           15   as many layers as possible.



           16               Even though our hands are in the water, we



           17   do get splashed all the time.  We accidentally swallow



           18   it and it's not a pleasant experience.



           19               What we want is the water quality be raised



           20   to a level where it's swimmable, at least when we have



           21   primary contact with the water to not feel as though



           22   we're in danger of harming yourself.



           23               Paddlers have direct contact with the water.



           24   I think it's assumed that we're above it so therefore



           25   we're not near it, but we are in it.  Please make
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            2   changes for us to be safe.



            3               Thank you.



            4               MS. McBRIDE:  Thank you.



            5               Maria Melian?



            6               MS. MELIAN:  I'm Maria Melian, I'm also part



            7   of the Empire Dragon Boat Team.  We're one of the many,



            8   many dragon boat teams that use Flushing Bay as our only



            9   lake, actually.  It's a huge sport, started in Asia, and



           10   it's very strong in Canada and the West Coast.



           11               The water basically is filthy.  Part of it



           12   is industrial waste, but most of it is from human sewage



           13   from the CSOs.  And it's due to faulty engineering.



           14   This can be fixed.  It takes time, it takes money and it



           15   takes effort, but it can be done.



           16               I lived here in the 70s, I saw the Hudson, I



           17   smelled the Hudson.  It is a different thing now.  I saw



           18   the tens, I see it now, it can be done.  We just need



           19   everybody and we need the government to do something



           20   about it.



           21               And the idea -- somebody, I can't remember,



           22   EPA had the idea of putting disinfectant in the sewers?



           23   In the water?  We're cancer survivors on our team.



           24   That's not what we need.  We don't need more chemicals



           25   in our water.  We need engineering solutions, which can
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            2   be done.



            3               Thank you.



            4               MS. McBRIDE:  Edith Kantrowitz?



            5               MS. KANTROWITZ:  Hi, Edith Kantrowitz,



            6   president of New York City Friends of Clearwater.  We



            7   are a chartered club, the Clearwater organization



            8   originally started by Pete Seeger to clean up the Hudson



            9   River.  And so we are continuing to work on cleaning up



           10   the Hudson River.  Of course, we're very interested in



           11   the other waterways in the New York City area and making



           12   sure they're clean and swimmable and healthy for us to



           13   put our bodies into if we're going to swim and recreate



           14   in other ways.



           15               So we would like basically to express our



           16   support for the proposed rulemaking, but there are some



           17   changes that we'd like to recommend.  These were



           18   directly suggested by the Water Infrastructure Matters



           19   Coalition.  You may have already heard them today



           20   because I came up late because of the line.



           21               I'd like to reiterate our support for those



           22   principles that the designated used for Class SD waters



           23   should explicitly include primary contact recreation.



           24   We recognize that designated uses and water quality



           25   criteria should both be included.
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            2               Number 2, the DEC should survey and assess



            3   how people are using the water so we have a better



            4   picture of recreation.



            5               Number 3, measures should be taken to make



            6   sure that these criteria are integrated into the City's



            7   sewage overflow reduction plans.



            8               Number 4, the sample should be based on a



            9   single sample approach rather than an average sample.



           10               The DEC should revise the draft regulations



           11   to insure that the EPA beach act standards apply to



           12   these waters, and also for measuring the water quality.



           13   The sample should be taken from the near shore areas



           14   where people swim and are paddling, rather than out in



           15   the middle of the water where people are not as likely



           16   to be.



           17               Again, we want to endorse the suggestions of



           18   the Water Infrastructure Matters Coalition to see



           19   everything is done to make the water as clean and



           20   healthy as possible.



           21               Thank you.



           22               MS. McBRIDE:  Thank you.



           23               Robert Coover?



           24               MR. COOVER:  I'd like to add my support of



           25   the points mentioned by the previous speaker, endorse
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            2   storm water matters, the ongoing existing use as primary



            3   contact or recreation of these waters and support



            4   general continuing use of such.



            5               MS. McBRIDE:  Thank you.



            6               Mark Ringenary?



            7               MR. RINGENARY:  Good afternoon.  I'm from



            8   the National Park Service -- Gateway Recreation is our



            9   name.  We'd like to see more recreaction -- the City



           10   supporting it -- we have a number of people using



           11   recreational activities.



           12               We have a biologist in the park testing the



           13   water.  I can tell you Jamaica Bay is very bad.  I don't



           14   know the indicators the DEC looks at in the background



           15   -- people can get a false sense of security by passing



           16   measures.



           17               I'd love to have better control.  I want to



           18   know there's monitoring to keep people safe who are



           19   using the water for specific recreational activities.  I



           20   want to inform the public if there's a problem -- I want



           21   to know what kind of enforcement you will use to



           22   regulate or try to control this, engineering-wise?  How



           23   to educate the public on these issues?



           24               Again, it's a question for me that I see



           25   people using the water who don't know there is a problem
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            2   --



            3               One side comment before I'm done.  I live on



            4   Staten Island.  After Sandy -- a lot of houses,



            5   infrastructure, plus vegetation -- I see trees being cut



            6   down all over the place.  The tree program helps, but



            7   the city parks, it wiped out the underbrush in certain



            8   areas.  Standing trees were impacted, high winds -- the



            9   water system, its impact is a big issue in the City.



           10               Thank you.



           11               MS. McBRIDE:  Thank you.



           12               Robin Kriesberg?



           13               MS. KREISBERG:  Good afternoon.  I'm Robin



           14   Kriesberg, I'm the policy director of Bronx River



           15   Alliance.  We partnership to protect, improve and



           16   restore the Bronx River, and I'm also on the steering



           17   committee for the Storm Water Infrastructure Matters



           18   Group, a citywide coalition of more than 60



           19   organizations advocating for swimmable and fishable



           20   waters in New York City.



           21               We enthusiasticly support the proposed



           22   amendments to set the water quality goal of all New York



           23   City waters being swimmable, which would make the Bronx



           24   River safe for primary contact.



           25               Thanks to the tremendous efforts of
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            2   community leaders, concerned citizens and government



            3   officials, the Bronx River has seen a remarkable



            4   resurgence since the 1970s when it was an abandoned



            5   dumping ground.



            6               Today over 5,000 recreational boaters enjoy



            7   the Bronx River every year.  We've opened up seven boat



            8   launches along the year when none previously existed.



            9   Over 9,500 students have touched or been touched by the



           10   river.  We work with over 2300 educators who have made



           11   the river an outdoor classroom for hundreds of students



           12   ever year.



           13               It's a testament to the progress that we've



           14   made, it came in 2012 when the National Park Service



           15   designated the Bronx River as a national water trail.



           16   The designated uses of waters of the river should be



           17   changed to primary contact to support a variety of



           18   recreational and educational activities already taking



           19   place on the river.



           20               Human powered boats exposes people to the



           21   same risks as swimming, so that's why primary contact is



           22   really essential.



           23               The Bronx River long term control plan



           24   process began in February, with a scheduled completion



           25   date of June of this year, and the water quality changes
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            2   proposed by DEC should be incorporated into the planning



            3   process to insure that the final plan achieves water



            4   quality standards that protect the public and support



            5   existing uses of the river.



            6               To insure the safety of those coming into



            7   contact with the river, as previously said, water



            8   quality criteria should be based on a single sample



            9   maximum testing approach rather than a 30 day means --



           10   five samples per month.  People don't come into contact



           11   with average water.  The river should be safe for



           12   contact whenever they do come in contact with it.



           13               In addition, testing standards should be



           14   revised to adopt modern scientifically supported,



           15   enterococcus based standards.  Samples should be taken



           16   from near shore areas where people actually recreate



           17   rather than the middle of the water body.



           18               Building on the great progress that's been



           19   achieved so far on the Bronx River, we urge DEC to make



           20   important regulatory changes to protect the many



           21   citizens who depend on a clean and healthy river so they



           22   can safely enjoy all the recreational and  educational



           23   opportunities it offers.



           24               MS. McBRIDE:  Thank you.



           25               Randy Ng?
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            2               MR. NG:  Good afternoon.  Thank you,



            3   everybody for your time at this meeting.  My name is



            4   Randy Ng, I am one of the members affiliated with



            5   Flushing Bay, the dragon boat community.  We've bonded



            6   together to call ourselves the Guardians of Flushing



            7   Bay.



            8               I'm one of the coaches of another team.  As



            9   you can see, we have quite a few members here today of



           10   the dragon boat community, representatives of the



           11   passion of the sport, most importantly of Flushing Bay.



           12               We talked about the sport dragon boating,



           13   and I will try not to repeat what was talked about.



           14   Dragon boating is the ultimate team support.  It's 22



           15   people in a boat, ten on the left, ten on the right,



           16   brought together to race or to paddle together as one



           17   whole team.



           18               As you can see, the Empire State Dragon Boat



           19   Team is a bunch of cancer survivors.  On my crew, I'm



           20   actually the coach of 140 high school students yearly



           21   for the last 16 years.



           22               What we're trying to do at Flushing Bay is



           23   to improve the quality of the bay so it's safe for them



           24   to paddle, but really to put forward support for the



           25   next generation, to teach these kids and have a safe
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            2   place for them to go to paddle and to learn about



            3   leadership and adversity, working together using this



            4   sport called dragon racing.



            5               Now, Flushing Bay is next to LaGuardia



            6   Airport, we also have challenges there.  There is a



            7   sewage deposit, 1.1 million gallons of sewage is dumped



            8   in, especially during a storm it's more problematic,



            9   just because of the high levels of bacteria, e-coli.



           10   Most of times what happens is, Flushing Bay is our only



           11   home, where many people actually get sick and some have



           12   severe cases that ended up in the emergency room.



           13               The other two things that are in our



           14   community, we have two municipal sanitation areas that



           15   actually block the entrance, the sanitation building



           16   that's in our entrance; and the municipal waste facility



           17   in the back.  At times you can tell that the municipal



           18   waste, the liquids come through the sewage and create



           19   the slick and smell and engage bacteria that are in our



           20   waters.



           21               We also have two cement treatment plants,



           22   cement concrete plants, which one is owned by the



           23   Department of Transportation.



           24               So what we're here today, to support and



           25   asking for help in education, we're asking for help in
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            2   learning what to do, how we can be part of this



            3   community to improve the water system.



            4               As you can see today, many of our team



            5   members, our group, Guardians of Flushing Bay, have a



            6   passion to be here to try to improve the water quality.



            7               Again, for me as a coach, I'm also the coach



            8   of Team USA.  A lot of members train here on the



            9   national level team.  I ask for your help, not only for



           10   us, not only for the breast cancer survivors, but for



           11   future generations.



           12               Thank you.



           13               MS. McBRIDE:  On behalf of the DEC I want to



           14   thank you all for coming out this afternoon and giving



           15   us your comments.  Again, Comments will be received



           16   until March 16.  Thank you.



           17               (Time noted:  1:06 p.m.)



           18               (Matter concluded.)
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            4               I, Jeffrey Shapiro, a Shorthand Reporter and



            5   Notary Public, within and for the State of New York, do



            6   hereby certify that I reported the proceedings in the



            7   within-entitled matter, on Monday, March 9, 2015, at the



            8   offices of the ENVIRONMENTAL PROTECTION AGENCY, 290



            9   Broadway, 27th Floor, New York, New York, and that this



           10   is an accurate transcription of these proceedings.



           11               IN WITNESS WHEREOF, I have hereunto set my



           12   hand this 19th day of March, 2015.
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